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Summary  

North Carolina's state test of navigability is equivalent to a recreational 

boating test. If a boater can float the river, the river is navigable. The public 

can use all waters determined to be navigable for recreational activities such 

as boating, swimming, wading and fishing. 

State Test of Navigability 

North Carolina has adopted the “navigable in fact” test as the state test of 

navigability.1) A river is considered navigable-in-fact if the river is simply 

capable of being used for purposes of “trade and travel in the usual and 

ordinary modes,” regardless of the frequency of actual use.2) All waters 

determined to be “navigable in fact” are subject to the public trust doctrine, 

which means that the public can use these waters for recreational activities 

such as boating, swimming, wading and fishing.3). In general, the North 

Carolina courts view a navigable stream as a public highway.4) By statute, 

North Carolina has determined that “the term 'navigable waters' shall not 

include any waters within the boundaries of any reservoir, pond or 

impoundment used in connection with the generation of electricity, or of any 

reservoir project owned or operated by the United States.5) 
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Extent of Public Rights in Navigable and Non-Navigable Rivers 

Lands lying beneath navigable waters are subject to the public trust 

doctrine.6) Thus, because the public owns the riverbeds of navigable waters, 

contact with the riverbed is not an issue. If the navigable water is a tidal body, 

public use includes all waters covered at mean high tide.7) A 1995 decision 

by the N.C. Supreme Court suggests that public trust rights are limited to 

navigable waters.8) 

Miscellaneous 

North Carolina has a statute that limits local, private and special legislation 

relating to non-navigable streams.9) North Carolina also has a statute making 

it illegal to place obstructions in navigable streams that impede or retard 

flows.10) 

1)
 See Gwathmey v. Department of Environment, Health, and Natural Resources, 464 

S.E.2d 674, 674 (1995) (holding that “if a body of water in its natural conditional can be 
navigated by watercraft, it is navigable-in-fact and, therefore, navigable-in-law, even if it 
has not been used for such a purpose.”). See also N.C. GEN.STAT. § 146-64(4) (2000) 
(“‛Navigable waters’ means all waters which are navigable-in-fact.”). 

2)
 See Taylor v. West Virginia Pulp & Paper Co., 137 S.E.2d 833, 836 (1964). 

3)
 N.C. GEN. STAT. § 1-45.1 (2000). Interestingly, the right of use of navigable rivers 

under the public trust doctrine apparently does not include the right to land on the 
riverbank. See Op. Atty Gen., Whisnant, Jan. 20, 1998 (citing to Gaither v. Albemarle 
Hospital, 70 S.E.2d 680 (1952 
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4)
 See Gaither v. Hospital, 70 S.E. 2d 680; Cromartie v. Stone, 140 S.E. 612. 

5)
 N.C. GEN. STAT. § 76-40. 

6)
 See Gwathmey, 464 S.E.2d at 682. 

7)
 See Carolina Beach Fishing Pier, Inc. v. Town of Carolina Beach, 177 S.E.2d 513, 

516 (1970); State ex rel. Roher v. Credle, 369 S.E.2d 825, 831 (1988); State v. 
Forehand, 312 S.E.2d 257, 249 (1984); N.C. GEN. STAT. § 77-20(a) (2000). 

8)
 See Gwathmey, 464 S.E.2d at 678. (The Court stated that “the public trust doctrine is 

not an issue in cases where the land involved is above water or where the body of water 
regularly covering the land involved is not navigable-in-law.” 

9)
 N.C. Constitution, Article II, § 24(1)(e). 

10)
 N.C. GEN.STAT. § 77-13 (1997). 
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