DHSTRICT COURT, WATER DIVISION NO. 2, L
COLORADO, STATE OF COLORADO "

Pueblo County Judicial Building
320 West 10 Streer Filing HY: 126908
Puehlo, CO 81003 Hevion Clerf: Stardeil idopresicn

A COURT USE ONLY A
CONCERNING THE APPLICATION FOR WATER RIGHTS OF
CHAFFEE COUNTY

IN CHAFFEE COUNTY, COLORADO

Case Number: 04CWI29
Division: 2

FINDINGS OF FACT, CONCLUSIONS OF LAW AND DECREE OF THE COURT

This matter comes before the Court by Application of Challee County, Colorado. The
ratier was referted to the Water Referee and re-referred to the Water J udge for Water Divigion
No. 2, State of Colorado, in accordance with Article 92 of Chapter 37, Colorado Revised
Statutes, The undersigned Water Judge, having considered all matters raised by the application,
and having made such investigations as are necessary to become fully advised with respect to the
subject matter of the application, does hereby make the following Findings of Fact, Conclusions
of Law, and Decree of the Water Court in this matter:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

L Application. The above-captioned application was filed in this Coust on December 30,
2004, The Applicant is Chaffee County ("County™), with the following address: ¢/o Chaffee
County Engineer, Chaffee County, 104 Crestone Ave., Salida, CO 81201. The Court finds that
the application is complete, covers all matters required by law, and that the statements therein are
trua,

2. Obiectors. Timely statements of opposition were filed by Southeastern Colorado Water
Conservancy District, City of Aurora acting by and through its Utility Enterprise, Arkansas River
Outfitters Association, Upper Arkansas Water Conservancy District, Pueblo West Metrapolitan
District, City of Salida, Lower Arkansas Valley Water Conservancy District, Colorado Water
Conservatien Board, Colorado Division of Parks & Outdoor Recreation, Colorado Division of
Wildlife, Colorado Division of Water Resources, Colorado Department of Natural Resources,
City of Colorado Springs, acting through Colorade Springs Utilities, Trout Unlimited, Castle
Pines North Metropotitan District, Board of County Commissioners of Lake County and the
Board of Water Works of Pueblo, Colerade. The time fopfiling additional statements of
opposition has expired.
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1. Application Summary. The County seeks separate water rights for each of the in-channel
diversion structures located in the City of Salida and each of the in-channel diversion structures
tocated in the Town of Buena Vista, all within Chaffee County. These structures divert, capture
and control the flow of the Arkansas River to create features that provide a reasonable recreation
experience in and on the water for boating and related recreational uses and the Court finds that
the requested water rights qualify as recreational in-channel diversions (“RICDs”} as defined at
C.R.S. § 37-92-103(10.3) (2064). Both the Town of Buena Vista and the City of Salida have
passed resolutions supporting this application.

4, Supulations with Objectors: Stipulations between the Applicant and the following
Objectors were entered into and filed with the Court: Southeasiern Colorado Water Conservancy
District, City of Aurora acting by and through its Utility Enterprise, Arkansas River Outfitters
Association, Upper Arkansas Water Conservancy District, Pueblo West Metrapolitan District,
City of Salida, Lower Arkansas Valley Water Conservancy District, Colorado Division of Parks
& Outdoor Recreation, Colorado Division of Wildlife, Colorado Division of Water Resources,
Colorada Department of Natural Resources, Colorado Water Conservation Board, City of
Colorade Springs, acting through Colorado Springs Utilities, Trout Unlimited, Castle Pines
North Metropolitan District, Board of County Commissioners of Lake County and the Board of
Water Works of Pueblo, Colorado. The aforementioned Objectors have consented to entry of
this Decree and (he Stipulations were approved by Order of the Courl. The separate stipulations
survive and are enforceable outside of this decree.

5.  Name of Structutes:

(a). City of Salida Boating Park Structures {“Salida Park™). The Salida Park consists of
two existing in-channel diversion structures in the channel of the Arkansas River
within the City of Salida.

(b). Town of Buena Vista Boating Park Structures (“B.V, Park™). The B.V. Park
currently consisis of one in-channel diversion structure in the channel of the Arkansas
Ziver within the Town of Buena Vista. The Town intends to construct up to 3
additional structures in the river channel {one or more of the 3 addiional structures
were constructed while the application was pending) as described below.

Salida Park and B.V. Park are collectively referred to herein as “Parks™ or “Boating
Parks.”

6. Leeal Description of Shuchnes:

{a}. The Salida Park is located within the channel of the Arkansas River. The locations of
dhe two recreational in-channel diversion struciures in the Yalida Park are as follows:

i, Siructure Mo, 1. A recreational in-channel diversion structure located in the
Southeast quarter of Section 32, T S6 N, R 9 E of the New Mexico Proincipal
Meridian, Chaffee County, Colorado, the centerline of which is more
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Bepinning at a peint on the Southwesterly bank of the Arkansas River from
whence the East quarter corner of said Section 32, marked by a 2 4"
U.B.G.L.O. brass cap, bears North 33°03'11" East, a distance of 1712.25 feet;

Thence Northeasterly and deflecting to the right a distance of 93.01 feet along
the arc of a curve having 2 radius of 238.43 feet, a delta angle of 22°21'05", a
chord of 92.43 feet and & chord bearing of North 44°26'54" East to a point on
the Nertheasterly bank of the Arkansas River from whence said Fast quarter

corner of Section 32 bears Morth 32924'29" Eust, a distance of 1621.74 feet.

Structure No, 2. A recreational in-channel diversion structure located in the
Southeast quarter of Section 32, T 30 N, R 9 E of the New Mexico Principal
Meridian, Chaffee County, Colorado, the centerline of which is more
particularly described as follows:

Beginning at a point on the Southwesterly bank of the Arkansas River from
whence the East quarter corner of said Section 32, marked by a 2 4"
U.3.G.L.O. brass cap, bears North 20°59'55" East, a distance of 1799.35 feet:
Thence Northeasterly and deflecting to the right a distance of 106.07 feet along
the arc of a curve having a radius of 81.32 feet, a delta angle of 74°43'49", a
chord of 98.71 feet and & chord bearing of North 34°42'24" Kast to a point on
the Northeasterly bank of the Arkansas River from whence said East quarter
corner of Section 32 bears North 20°12'42" East, a distance of 1703.61 feet.

The distance between the two structures in the Salida Park is approximately 400
feet. A map depicting the location of the structures is attached as Exhibit A.

(b). TheB.V. Park is Incated in the chanmel of the Arkansas River. The location of the
exisiing recreational in-channel diversion structure in the B.V. Park is as follows:

i.

Structure No. 1. A recreational in-channel diversion structure located in the
Southwest quarter of Section 9, T 14 8, R 78 W of the Sixth Principal Meridian,
Chaffee County, Colorado, the centerline of which is more particularly
described as follows:

Beginning at # point on the Southwesterly bank of the Arkansas River from
whence the Scuthwest comer of said Section 9, marked by a 2" aluminum cap
stamped LS 20152, bears South 26°43'24" West, a distance of 3260.51 feet;

Thence Northeasterly and deflecting fo the right a distance of [15.63 feet alony
the arc of a curve having a radius of §7.36 feet, a delta angle of 75°5003" a
chord of 107.37 feet and a chord bearing of North 51°10'19” Fast to a point on
the Northeasterly bank of the Arkansas River from whence said Southwesterly
corner of Section 9 bears South 27°28'54” West, a distance of 3358.55 feet,
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i, Structure Nos. 2-4. Applicant’s intent is to extend the B.V. Park with up
to three additional structures in the channel of the Arkansas River. The current
planned location for these structures is in the channel of the Arkansas River as
follows: Structure No. 2, approximately 2000 feet downstream of the existing
structure: Structure No. 3, approximately 2150 fect downstream of the existing
structure; and Structure No. 4, approximately 2300 feet downstream of the
existing structure. One or more of these structures were constructed while the
application was pending. The exaet lepal descriptions for these structures shall
be 1dentified at the time they are made absohite.

.. A-map depicting the location of the existing-Structure No--l-and the - oo
approximate location of Structure Nos. 24 is aftached hereto as Exhibit B.

7. Source. The source for all structures in the Parks is the Arkansas River.

8. Appropriation Date. December 31, 2004, based upon the intent to appropriate coupled with
acts demonstrating that intent. The Court finds that the County possessed the requisite intent to
appropriate for the amounts and time periods set {orth in paragraph 9 below. The RICD water
rights for Structure No. } and 2 in the Salida Park and Structure No. 1 in the BV, Park are
decreed absolute and the RICD water rights for Structure Nos. 2 — 4 are decreed conditional, as

further described in paragraph 12.d below.

9. Amount of RICD Water Rights. Fer each structure in the Salida Park and the B.V. Park,
the RICD water rights shall be for the amounts and for the time perieds set forth below, as
measured at the Wellsville gage below the City of Salida pursuant to paragraph 12(h), below.

Time March 15- Thursday | Friday before the July | - Aug 16 - Nav
Period before the last last Monday in Aug 15 15

Monday in May May - June 30
Flows 250 700-1,800 700 250
{cfs) {adjustable)

The time period from the Friday before the last Monday in May through June 30 (“High
Flow Period”) corresponds to a portion of the time when flows are typically the highest at the
Wellsville gage and when the Boating Parks attract the greatest number of users of all abilities,
including experts. The adjustable flow rate for the High Flow Period shall be determined by the
Applicant cach vear, at its sole discretion, but in consultation with the City of Salida and the
Tawn of Buena Vista, and subject to the limitations set forth in this paragraph and paragraph 10
below, Specifically, on or before Aprif 1 of cach year, the County shall notify in writing the
Division Engineer, and any party hereto that has requested such notice, of 8 days in June during
the High Flow Period when the water rights for the RICDs shall be 1,800 cfs (“Event Days”}.
Similarly, on or before May 10 of each year, the County shall notify in writing the Division
Engineer (and any party hereto that has requested such notice) of up to 30 consecutive days
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within the High Flow Period during which the RICD water rights shall be limited to 1,400 cfs
(30-Day Period”). except for the § Event Days which shall fall within that 30-Day Pericd. Fvent
Days do not need to be consecutive, but must occur on days when boating events are scheduled
for one or both Boating Parks and/or on any day preceding such events, and must occur in the
month of June. During the remainder of the ITigh Flow Period that is not part of the 30-Day
Period, the RICT water rights shall be limited to 700 ofs.

Once the Event Days and 30-Day Period are designated for a given vear, they are not
subject to change regardless of available flows. If written notice is not provided to the Division
Engineer by the dates provided above, the Division Engineer is not required to honor a call

placed by the-County-for the-30-Day-Period-and the Event Days for that-year— The-above-wates-— o

rights are absohute for both structures at the Salida Park and Structure No. 1 at the B.V. Park, and
are conditional for Structure Nos, 2-4 at the B.V. Park.

By way of compromise settlement with (Objectors, Applicant has withdrawn its claim for a
RICD water right from November 16 through March [4.

10.  Reduced RICD Calls. By settlement agreement, the County has agreed that under certain
defined circumstances, it shall reduce its call under the RICD water rights decreed herein in
order to facilitate certain future exchanges by some of the Objectors (“Reduced RICD Calls™, as
further described below. Circumstances requiring Reduced RICD Calls are (a) certain water
shortfall conditions requiring exchanges in addition to existing senior rights in order 1o refil}
depleted reservoirs (“Recovery Year Exchanges™); and (b) certain limited exchanges currently
anticipated to be necessary to allow for future water supply needs upstream and downstream of
the Boating Parks (referred to herein as “Limited Future Exchanges™. The specific
circumstances in which the County has agreed to implement Reduced RICD Calls to facilitate
Recovery Year Exchanges and [imited Future Exchanges, as well as the conditions and
limitations placed upon such exchanges and reduced calls, are more specifically set forth in the
Memorandum of Understanding between many of the parties hereto, dated July 24, 2006
(“MOU”), a copy of which is attached to this Decree as Exhibit C, and in separate stipulations
between Applicant end certain Objectors.

The Court hereby incorporates herein paragraphs 2 - 5 of the MOU and the aforementioned
separate stipulations, so that under the defined circumstances set forth therein, and subject to the
conditions and limitations contained therein, the County shall be required to implement Reduced
RICD Calls to the extent necessary in order to help facilitate the Recoveéry Year Exchanges and
Limited Future Exchanges. For Limited Future Exchanges, the Reduced RICD Call shall not be
required to drop below 1200 cfs during the 30-Day Period that is not one of the 8 Event Days
{Events Days remain at 1800 cfs). For Recovery Year Exchanges, the Reduced RICD Call shall
a0l be required to drop below 1500 cfy during the 8 Event Days and 1060 ¢fs during the
remainder of the 30-Day Period, except for Saturdays and Sundays during the 30-Day Period that
are not Event Days, during which the Reduced RICD Call for Recovery Year Exchanges shall
not be required b drop below 1100 efs,

The Reduced RICD Call for Limited Future Exchanges and Recovery Year Exchanges is
not cumulative, s0 that even tf Limited Future Exchanges and Recovery Year Exchanges are
3



both being operated at the same time by multiple entities, the County shali never be required to
call for less than 1500 efs for Event Days or less than 1100 ¢fs on weekend days during the 30-
Day Period that are not Event Days, or less than 1000 cfs for the remainder of the 30-Day Period
that is not an Event Day or weekend day. Exchange capacity made available by the Reduced
RICD Call shall be available to any water user in priority.

The Court finds the above compromise both reasonable and practicable in addressing the
coneerns of water supply providers while reasonably protecting the recreational use and values
sought to be protected by the RICDs, The Court recognizes that the State and Division Engineer
arc not a party to the MOU or to the separate Stipulations and those documents are only

-incorporated herein with-respect to-operation-of the Reduced RICD €alt for-Eimtted Future— e

[xchanges and Recovery Year Exchanges. In order for the Division Engineer to administer the
Reduced RICD Call, the Applicant shall provide written notice to the Division Engineer of the
Reduced RICD Calls and any changes to the Reduced RICD Call that may oceur during the 30-
Day Period in a timely fashion.

11. Beneficial Uses. The decreed beneficial uses for the RICDs at each structure in the Parks
are boating, kayaking, tubing, rafting, floating, and canocing.

12.  Additional Findings of the Court in Support of Water Rights.

(a). Diversion and Control. The design capacities of the existing Satida Park and BV,
Park Structures corresponds to at least 1,800 ofs when measured at the Wellsville gage, which
allows flows of that amount to be fully captured by the high flow channe} constructed into each
structure without overtopping. Flows up to the design capacity are efficiently controlled,
coneentrated and diverted, without waste, to create waves and jets of water, self-scouring pools,
hydraulic holes, large changes in current direction, and whitewater features that arc used by
kayakers and other boaters for the infended recreational purposes. A low flow channel
constructed into each structure controls and concentrates water at low flow to allow passage of
boats through each structure at tower flows. . o

in view of the foregoing, the Court finds that the structures in Salida Park and B.V. Park
control, concentrate and direct the flow of water though the Parks in a manner that constitufes a
diversion under C.R.S. § 37-92-103(7)(2004), at all flow rates up to the maximum claimed at
paragraph 9, above. See Colorado Water Conservarion Board v. Upper Gunnison River Water
Conservancy District, 109 P.3d 385, 591 (Colo. 2005).

Accordingly, the Court finds that the Boating Park structures are capable of efficiently
diverting and controlling the water flows without waste for the claimed conditional amounts as
identified above,

(b). Beneficial Use. Recreation is a beneficial use of water in Colorado and this includes
RICDs. C.R.S. §37-92-103(4) (2004). The Court finds that the amounts of water described in
paragraph 9 above, subject to the terms and conditions of this Decree and the MOU described in
paragraph 10 above, are reasonable and appropriate to provide for the recreational uses set forth
in paragraph 11. Chaffee County, including the City of Salida and the Town of Buena Vista,
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have and will continue to derive substantial economic benefits Som the recreations! use of the
Salida Park and B V. Park.

{¢). Minimum Flows for Reasonable Recreation Experiences. Pursuant to C.R.S. § 37-
92-103(10.3) (2004) and Colorado Water Conservation Board v. Upper Gunmison River Water
Conservancy Disirict, 109 P.3d 385 (Colo. 2005), a RICD is limited to the minimum flow for the
intended reasonable recreation experience in and on the water, The Court finds that the claimed
flows set forth above are the minimum necessary o accomplish the reasonable recreation
experiences during each time interval,

-Reasenable Reereation Experience: - The County seeks water rights to sustain-—— —

reasonable recreation experiences in and on the water during three time periods.

During the 30-Day Period, the County desires to maintain world-class, expert Boating
Parks that will attract elite boaters and attract a larger number of boaters and tourists
during a period when the claimed flows have historically been available. The & Event
Days during the 30-Day Period allow for world-class competitions and events at the
Boating Parks, while still providing recreational experiences for less skilled boaters.
During the remainder of the 310-Day Period, the Boating Parks create water features at
the varying decreed rates that are atiractive to all fevels of boaters and users of the
Park. The decreed flows during the 30-Day Period attracts the greatest number of
users and spectators to the Parks and consequently generate the most economic value
from the Parks.

From July 1 - August 15, and the period within the High Flow Period that is not part
of the 30-Day Period, the County seeks to maintain the Boating Parks in a manner
that will especially accommodate beginner to inlermediate boaters, attract boaters and
tourists, and allow for whitewater boating on the structures at flows that have
historically been maintained during that time period. This time period still attracts a
large number of users to the Boating Parks and generates significant economic value
for the County.

The remainder of the year included in the RICD water rights, the County has claimed
a low flow that allows boating play in and around the structures, and passage through
the structures at flows that are historically available and still allows for economic
vilue associated with the Parks.

Siream flows measured at the Wellsville gage demonstrate that the flows claims in
paragraph 9 are typically available. The Arkansas River is over-appropriated and
subject to senior calls located downstream from the Boating Parks. Even when there
is & downstream call, however, water is typically available for the non-consumptive
uses claimed by the County before the water reaches the downstream cailing rights.

Having weighed the evidence, the Court concludes that the appropriations sought by
Chaffee County, viewed objectively, and as limited and conditionad in this Decree
and the MOU, are for reasonable recreation expericnces in and on the water

7



considering the available stream flow during the time pericds claimed, the economic
value to be derived, existing uses during those time periods and other factors,

(i), Minimum Flows. Having weighed the evidence presented, the Court further
concludes that the stream {lows set forth in paragraph 9 above are the minimum
amounts necessary to accomplish the intended reasonable recreation experiences.

The Court finds that by allowing differing flows during different periods of use, and
providing for Reduced RICD Calis to accommodate certain exchanges as described in
paragraph 10 above and the MOU, the County provides for varying reasonable
recreational experiences in and on the water, at minimum fows for such expenences,

. while preserving greater exchange potential for the future-to erthance Maximum..
utilization of the water available.

The ability to continue fo attract world-class competitions, elite boaters and a larger
number of total boaters and tourists during the 30-Day Period, and to maintain the
reputation of the Boating Parks, depends upon flows being avatlable at a minimum of
1,800 cfs. By way of compromise, the County has agreed to limit the 1,800 cfs to
only 8 days for specific events and boating festivals and that flow is found to be the
minimurm for that reasonable use as contemplated on the Event Days. The
recreational experience during the 30-Day Period is correlated to flows, so that the
type of recreational experience at the Parks (and the economic value associated
therewith) changes as flows decrease befow 1,800 cfs. The varying decreed flow
rates below 1,800 cfs during the 30-Day Period represent minimum flows for the
intended recreational uses during that time that will provide a variety of reasonable
recreation experiences, while achieving a compromise with Objectors that helps
preserve greater exchange potential for the future.

The Court also finds that 700 cfs measured at the Wellsville gage is the minimum
flow for the reasonable recreation experience sought during July 1 - Avgust 15 and

- during the High Flow Period that is not part of the 30-Day Period. The Court further
finds that 250 cfs measured at the Wellsville gage is the minimum flow for the
reasonable recreation expericnce sought during the remainder of the year to the extent
covered by the RICD water rights.

{(d). Canand Will. The Court {inds that Chaftee County can and wiil perfect the
conditional portions of the claimed amounts (Structure Nos. 2-4 in the B.V. Park) within a
reasonable time consistent with C.R.S. § 37-92-305(%)(b)(2004). Structure No. ] for the B.V.
Park has already been constructed and is in operation. Structure Nos. 2-4 in the B.V. Park have
cither recently been constructed or are in the planning process. As part of this finding, the Court
concludes that water is available in sufficient quantities and on sufficiently frequent oceasions o
complete the conditional appropriations with diligence within a reasonable time. The Salida
Park structures and Structure No. 1 for the B.V. Park have been constructed and have diverted
and controlled the water for the intended beneficial use consistent with C RS & 37-92-305(9a),
based upon flows available during the time periods reflected in paragraph 9 (since the structures
were built) and evidence of the use of said structures during those time periods. It is the
CWCB’s position that pursuant to C.R.5. § 37-92-103(10.3) a RICD water right should be for
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the minmmum stream flow as it is diverted, captured, controlled and placed to beneficial use
between specific points defined by physical control steuctures, and should not be made absolute
for enly one structure, Because Chaflee County has agreed to a single point of administration
for both Boating Parks, and the BV, Park already has at least two structures buailt, among other
reasong, the COWCR has agreed # 15 not necessary to resobve that issue in this case. By
stipulagion with Chaffee County, which was approved by this Court, the CWCE and Chaffee
County agreed that the decree does not constitute precedent on this issue and does not waive the
CWUO B s position in any other cases

{e). Statvtory RICD Provisions. Pursuant to § 37-92-102{6)a), the CWCH held a2 timely
public hearing regarding Chaffee County’s application and considered the five statutory factoers -
found in C.R.S, § 37-92-102(6)(bY1)-{V), and made a final recommendation to the Court on
those factors. Based upon the evidence presented, the Court finds that Chaffee County 1s entitled
to conditional and absolute water rights for the RICDs given consideration of the five fuctors set
out below:

(i), Compact Impairment: Based upon the evidence, the Court finds that the adjudication
and administration of the claimed RICDs, under the conditions contained in this
Decree and the MOU, will not impair the ability of Colorado to fully develop and
place to consumptive beneficial use its compact entitiements. C.R.S. § 37-92-102

(E)(b)(D).

(i), Stream Reach Appropriateness: Based upon the evidence, the Court finds that the
Boating Parks are {ocated in appropriate reaches of the stream required for the
intended use. C.R.S, § 37-92-102 (6)(bYID). The location of the Boating Parks arg
appropriate for many reasons, including providing recreation and drawing economic
activity to the City of Salida and the Town of Buena Vista. The Parks are located
near each entity’s downtown and are accessible by city roads and mray be entered
through property owned by the Town and City or, in the case of the additional
structures contemplated for the B.V. Park, by way of easements sought to be reserved
for that purpose.

(iti). Access for Recremianui Use: The Court linds that, for the reésons stated above, ﬂir::'é
is access for the contemplated recreational use, C.R.S. § 37-52-102 (6.

(iv). Insiream Flow Rights Injury: The Court finds that the RICDs will not cause material
injury to instream flow water rights. C.R.S. § 37-92-102 (6)bXIV). There are no
instream flow rights in these reaches and the Boating Parks will be entirely non-
consumptive.

{v). Maximum Utilization: Bused upon the evidence, the Court finds that the adivdication
and administration of the RICDs, subject to the terms of this decree and the MOU,
will promote maximum utilization of waters of the state, by placing a new, vahable
beneficial use on the water of an over-appropriated stream, while allowing for
continued utilization and development of the waters of the State for both consumptive
and non-consumptive uses, including the Recovery Year Exchanges and Limiied
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Future Exchanges, without causing any reduction in flow or injury to downstream
water rights, and without causing injury to upstream senior water rights. C.R.S8. § 37-
92-102 [(6MBYV). See also § 12{f).

(f). Reasongblencss and Waste. The Court concludes that the amounts of water decreed
for the RICDs are reasonable and appropriate, under reasonably efficient practices, to accomplish
without waste the purpose for which the appropriation is tawfully made. C.R.8. § 37-92-
103(4)(2000). The Boating Parks divert, capture and control the full amount of the claimed
appropriations, with varied recreational experiences associated with the varied flow levels and
diversions, and increasing beneficial use and economic value associated with increasing flow
levels and diversions, within the design capacity of the structures: Reasonableness of the
appropriations is also reflecied by the compromise seltlement with other water users so as to
allow for Reduced RICD Calls w factlitate certain future exchanges and by limiting the climed
appropriation during much of the year to levels sought o be protected by the voluntary flow
management program (“VFMP™). The VFMP, which was also addressed in the MOU, provides
for the timing of downstream deliveries of water imported into the Arkansas River basin so as to
augment flows to help achieve target flow levels for the benefit of the {ishing and boating
industries. The VFMP benefits the RICDs decreed herein when angmenting flows, and the
RICDs benefit the VFMP by Hmiting future exchanges against pative flows that could increase
the need for augmerntation.

(g). Nighttime Use. The primary use of the Boating Parks is from sunrise to one hour
after sunset, except when nighttime boating events are planned (“Boating Park Hours”). Thus,
the RICD water rights shall only call for water during those Boating Park Hours. Nighttme
boating events included within Boating Park Hours require notice to the Division Engineer at
least one week prior to the event and are limited to the § Event Days and up to six additional
nighttime events, for a total of fourteen in any given year. Other factors, including the travel
time of water from upstream facilities and between the two Boating Parks, will limit the future
ability to reduce the flows during other hours without impacting flows during Boating Park
Hours at both the B.V. Park and the Salida Park (rather than the Wellsville gage). The parties in
this case Ruther recognize that daily fluctuations in flow in excess of ten to fifteen percent of
stream {low may have adverse impacts on fish and wildlife habitat, which should be avoided to
the extent possible, whife still fulfilling all the requirements and rights under this Decree.

(h). Administration. The water rights for the Boating Parks can be administered using
currently available gages and may call for water in priority, The County has agreed, as part of
compromise negotiations, to have a single point of administration for the RICDs decreed herein
at the existing Wellsville gage located just below Salida, which is also the gage used in the
VFMP. Since the Arkansas River is a gaining stream, the flows at the Salida Park and B.V. Park
will be less than at the Wellsville gage, and that fact was taken into account in all findings by the
Court,

In the svent that the Wellsville page ever becomes inoperable, Chaffee County shall
provide timely written notice to the counsel of record for the parties in this case of such
inoperability, and the operable gage closest to the Wellsville gage, or such other gage or gayes as
the Division Engineer may reasonably determine, after providing the parties a reascnable
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opporiunity to comment on any propasal to use an alternate gage, shall be used 1o administer the
RICD water nights untif such time as the Wellsville gage becomes operable again. 1 the
Division Engineer reasonably determines that existing gages are inadequate to replace the
Wellsville gage il it is inoperable, or changed circumstances cause the Division Engineer to
reasonably determine that gages and measuring devices other than the Wellsville gage are
necessary to administer this decree, the County shall install, operate and maintain at its expense
all gages and measuring devices as the Division Enginecr reasonably determines to be necessary
to administer this decree, and in any case shall report at reasonable times to the Division
LEngineer the readings from such gages and measuring devices. If a gage is used to administer
the RICDs other than the Wellsville gage, adjustments shall be made based on a comparison of
historical flows at the substitute gage with those at the Wellsville gage, which comparison shall
be included in notification to the parties in this case and subject to comment by the partics as
provided in this paragraph.

The Applicant will be able 1o place a call for its RECD water rights decreced herein so long
as the call will result in at least 90 cfs at the Wellsville gage. Calls placed pursuant to the RICD
water rights decreed herein will only be effective for stream reaches that produce water through
at ieast one RICD structure due te the physical location of the stream reaches or tributaries
relative to the RICD structures.  Adjustments shall also be made 1o the Wellsville gage readings
for any storage releases or exchanges of water rights junior to the RICDs which affect these gage
readings but do not impact flow levels at either the B.V. Park or Salida Park. This Decree grants
RICD water rights for the B, V. Park and Salida Park, it does not authorize or grant a RICD water
right for the reach between the lowest structure constructed in the B.V. Park and Structure No. 1
in the Salida Park. The Applicant recognizes that under the terms of this decree further
appropriations could potentially occur that reduce flows at or between the RICD structures, For
purposes of administration, the RICD water rights decreed herein are deemed satisfied regardless
of such future appropriations so long as the decreed [lows are being salisfied at the Wellsville
gage or flows are not diminished at the Wellsville gage when the RICD water rights are being
partially satisfied, and so long as the other terms of this decree are being satisfied.

13, Additional Conditions. In addition to any conditions incorporated above, the Court does
hereby inpose the following conditions:

(2). Imported Water. Although water imported into the Arkansas River above the Boating
Parks from sources not tributary to the Arkansas River may help satisfy the water rights decreed
herein for the Boating Parks when that water is being debvered downstream, Applicant shall not
be allowed o call for said water.

{b}. Administration in Priorily. The RICD water rights decreed hersin shall be
administered in priority as 2004 water rights, junior to all decreed water rights and exchanges for
which an application was pending in this Water Court before Decernber 31, 2004,

1



RULING AND DECREE

1. The foregoing Findings of Fact and Conclusions of Law arc fully incerporated into
this Ruling and Decree by this reference.

2. The water rights for the structures constituting the Boating Parks are nerchy decreed
in the amounts as set forth in paragraph 9 above, and subject to the conditions herein.

3. An Application for Finding of Reascnable Diligence shall be filed on or before
Cndalan, ). 2012, and thereafter in accordance with the provistons of Article 92 of
Chapter 37, Colorado Revised Statutes, so long as the County desires to maintain those walgr
rights decreed conditional herein {Structure Nos. 2-4 in the B.V. Park), or urtil those rights are
made absolute.

It is ORDERED:.that a copy of this Decree shall be filed with the Division Engineer for
Water Division Ne. 2 and with the State Engineer.

Dated this ij‘f day off o ke 2. 2006

BY THE COURT:

Q@M 772@<~/

Dennis Maes, Water Judge
Water Division No. 2
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Fxhibit C 1o finding of fact, conclusions of
taw and decree of the Court, Case No.
GACW 129, Water Division No. 2
MEMORANDUM OF UNDERSTANDING

For Settlement of Case No. 04CW129, Water Divistoggoen
(Chaffee County Recreational Tn-Channel Diversion) "\
Fidfng 112 12493
iéft-é;x ek Slapsted] Paduinenien
This MEMORANDUM OF UNDERSTANDING (“MOU™) iz entered into by and among
Chaffee County, Southeastern Colorado Water Conservancy Distriet (“Southeastern™); the
Colorado Department of Natural Resources (FCDNR™); Colorado Division of Wildlife
(*CDOW™); Colorado Division of Parks and Outdoor Recreation ("DPOR™); Upper Arkansas
Water Conservancy District (“Upper Arkansas™); Ciiy of Salida (“Salida™); Arkansas River
Outfitters Association (“AROA™); City of Colorado Springs, acting through Colorado Springs
Litilities (“CS-1J7); the Board of Water Works of Pueblo, Colorado (*"BWWP™); and Pueblo West
Metropolitan District (“*Pucblo West™) (together referred o as the “Parties™), effective this ___ﬁ*

day of July, 2006.

£ 8t Lisgh 1

e s

Explanatory Recitals

Al Chaffee County filed an application for recreational in-channel diversion water
rights (“RICDY™) for boating parks located in the City of Salida and Town of Buena Vista
{(“Boating Parks™, Case No. 04CW129, Water Division 2, in December 2004 (The “RICD
Case”). Southeastern, CDNR, CDOW, DPOR, Upper Arkansas, Salida, AROA, CS-U, BWWP,
and Pueblo West (the “Objectors”), among others, filed statements of opposition in the RICD

Case.

B. The Colorado Water Conservation Board (“CWCB"”) held a hearing on May 23,
2005 on the RICD Case (the “CWCB Hearing™), In setting this hearing, the CWCB declined a
request of Chaffee County, supported by Southeastern and other Parties, to postpong the CWCB
Hearing. On May 24, 2005, the CWCB postponed making findings on the RICD until
September, 2005, and invited the Parties to submit any settlement agreement for the CWCB's
consideration by September 2, 2005, ThereaRer, the CWCB requested and was granted by the
Water Court additional extensions of time in which to submit its findings in order to allow the
Parties time to reach a settlement. The last extension of time gave the CWCB until April 14,
2006 to submit its findings to the Water Court.

C.  The Parties acknowledge that the CWCB and the Division of Water Resources
{“DWR™} are not parties to this Agreement and that CDONR's participation in this Agreement
does not bind the CWCB or the DWR in any regpect.

D. For each of the past fiftcen vears, CDDNR {on behalf of CDOW and DPOR) and
Southeastern have agreed annually, together with the United States Department of Interior,
Bureau of Reclamation (“Reclamation™), te operation of a voluntary flow management program
whereby Reclamation operates Twin Lakes and Turquoise Reservoirs so as to manage flows in
the Arkansag River above Pueblo Reservoir for recreational and fishery purposes, while fully
satisfying the primary purposes of the Fryingpan-Arkansas Project and other existing contractual
obligations, pursuant to Hs concurrence with recomumendations made by the CDNR in
consuitation with Southeastern (the “Upper Arkansas Voluntary Flow Management Program™ or
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“VEMP™). Southeastern participates in the VFMP as holder of the decreed water rights for the
Fryingpan-Arkansas Project, including Twin Lakes and Turquoise Reservoirs, pursuant 1o
contract with Reclamation. Many of the Obiectors have also voluntanly operated their water
rights and facilities in 2 manper consistent with the flow recommendations made by CDNR.

E. The Parties acknowledge that the development and adoption into law of certain
recommendations of Southeastern’s September 21, 2000 “Preferred Storage Options Plan”
(“PSOP"Y Report relating o the Fryingpan-Arkansas Project are important to Southeastern, 10
many municipalitics and agricultural interests in the Arkansas River basin (including several of
the Parties).

F. Upper Arkansas has filed an application for appropriative rights of exchange
(Case No. 04CW096, Water Division 2) ({the “Upper Arkansas Exchange Case™). Some of the
exchanges described in the Upper Arkansas Exchange Case would exchange water on the
Arkansas River, including the same portions of the Arkansas River involved in the RICD Case.
Chaffee County, among other Parties, has filed a statement of opposition in the Upper Arkansas

Exchange Case.

G. BWWP filed an application for a conditional storage right for enlargement of
Clear Creek Reservoir in December of 2004 (Case No. 64CW130, Water Division No. 2).
Chaffee County, among other Parties, filed a statement of opposition in that case.

H. Pueblo West has filed an application in Case No. 01CW152 (Water Division 2
for changes to, and exchange of, decreed water rights associated with the Hill ranch in Chalfee
County. These water rights are decreed on tributaries entering the Arkansas River between the
Bucna Vista and Salida Boating Parks. Chaffee County and Pueblo West executed a stipulation
in the RICD) Case (the “Pueblo West Stipulation™) prior to the execution of this MOU. Pursuant
to the Pueblo West Stipulation, under specified circumstances Chaffee County may request
Pueblo West to exchange its Hill Ranch water rights upstream, to use those water rights as a
direct flow source, or to store the water upstream or downstream,

I, Certain of the Objectors are suppliers of water for municipal and other uses and
presently operate and/or contemplate operating exchanges on the Arkansas River. Said
Objectors reasonably anticipate they will have the need to operate and/or participate with others
in future exchanges on the Arkansas River, which exchanges are critical to the health, safety and
welfare of those who receive water service from said Objectors.

1. The Parties desire, by this MOU, to achieve the following ends:

I. To setile the Objectors’ opposition in the RICD Case upoen terms,
conditions and limitations that will (a) protect the Objectors’ water rights (including water rights
sought in applications pending as of December 31, 2004) against injury; (b) protect the future
aperation of the Fryingpan-Arkansas Project for its authorized purposes, and of the VFMP for its
recreational and fishery purposes; and (¢} provide an agreed level of protection for mative
Arkansas River flows for a reasonable recreational experience at the Boating Parks in Buema
Vista and Salida, while preserving reasonable opportunities for future water development and
exchanges in the Arkansas River basin upstream from Buena Vista and Salida.




2. To provide for futwre continuing operation of the VFMP in a manner
generally consistent with the recent annual VFMP operations, with the cooperation of all the
Parties to the exieni provided below, and as they may further agree,

3 To establish certain Parties” support for PSOP legislation and related
actions consistent with the VFMP and this MOUL

Agreed Understanding

WHEREFORE, in consideration of the mutval promises and covenants sat forth herein,
the Parties confinn their agreement and understanding as follows:

1. Consent Decree. The Parties agree that within ten (10} days following execution
of this MOU by all Parties, they will execute stipulations, following the general form attached
hereto as Exhibit A, agreeing to the entry of a decree in the RICD Case that is identical to the
form attached hereto as Fxhibit B (the “Consent Decree™). The Consent Decree includes, but is
not hmited to, RICD water rights for the Boating Parks during the time period from the Friday
before the last Monday in May through June 30 of cach year (the “High Flow Period”™). Under
the Consent Decree, in each vear Chaffee County shall elect 30 consecutive days during the High
Flow Period in which the RICD water rights shall be 1400 cfs ("30-Day Period”™), with the
exception of 8 days in June during that 30-Day Period (“Event Days”™) on which the RICD water
rights shall be 1800 cfs, as more specifically described in the Consent Decree. During the
remainder of the High Flow Period that is outside the 30-Day Period, the RICD water rights shall
be limited to 700 cfs. The Consent Decree further allows for a reduction in the call placed by
Chatfee County for the RICD water rights during the 30-Day Period, including the Event Days,
(“Reduced RICD Call™), under the circumstances and subject to the conditions and limitations
set forth in paragraphs 2 -5 below, '

satisfied in any given year for CS-U, BWWP and/or Southeastern (collectively referred to herein
as “Senior Exchange Holders” and individually referred to as a “Senior Exchange Holder™), such
that one or miore of the Senior Exchange Holders require exchanges, in addition to their senior
rights, in order to refill depleted reservoirs and Chaffee County’s RICDs are preventing the full
exercise of such exchanges {collectively and individually referred to herein as “Recovery Year
Exchanges™), and the Senior Exchange Holder acquires the additional water or water rights to
make such Recovery Year Exchanges, Chaffee County agrees to implement a Reduced RICD
Call (as described in paragraph 5 below) during the 30-Day Period in that year.

2 Recovery Year Exchanges. If the shortfall condifions described below are

a. For BWWP, shortfall conditions aliowing for Recovery Year Exchanges shall be
deemed to exist in a given year when the total amount of water it has stored in the
“Upper Basin Reservoirs” is less than 19,100 acre-feet on May 1. For purposes of
this provision, Upper Basin Reservoirs shall include Clear Creek Reservoir, Twin
Lekes Reservoir, Turquotse Reservolr, or such other new or existing reservoirs, or
entargements thereof, that are wilized by BWWP in the Arkansas River basin
above Saitda. If a Reduced RICD Call is implemented in a given year pursuant to
this provision, and BWWP’s total amount of storage in the Upper Basin
Reservoirs becomes equal to or greater than 29,400 acre-feet during the 30-Day
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Period in that year (or becomes approximately full if BWWP’s actoal storage
capacity is less than 29,400), the Reduced RICD Call shall no longer be required
during that 30-Day Period.

b. Fer CS-U, shortfali conditions allowing for Recovery Year Exchanges shall be
deemed 1o exist in a given year when any one or more of the following condiions
apply: (i) when the Natural Resources Conservation Service’s Arkansas Basin
Water Supply Outlook Report “most probable™ forecast (30% chance of
exceedance) for flows on the Arkansas River at Salida is less than 70% as of May
I; (i) when CS-U reasonably determines that the most probable forecast (50%
chance of exceedance) for diversions to its account from the Colorado River basin
is less than 70% of average as of May 1, with average being defined as the
average of the most recent 20 years of actual diversions by CS-U to its account
from Colerado River basin sources; (3ii) at anvtime any portion of C8-1s trans-
basin or Upper Arkansas facilities suffers an unplanned failure that results in the
loss of ability to deliver water to the Upper Arkansas Basin above the RICD reach
or limits the ability to access water and deliver it to Colorado Springs; or (iv) if on
May | of any year, the perceat of capacity of the combined storage in CS-U's
space in Twin Lakes Reservoir, Turquoise Reservoir, the Pikes Peak reservoirs,
and in Rampart Reservoir is 25 percentage points below the most recent 20 year
average for that date. For CS-U, Recovery Year Exchanges are permitted in the
year that the shortfail conditions defined above occur, and in the following year if
necessary lo recover [rom the shortfall conditions of the preceding year.

c. For Southeastern, shortfall conditions for Recovery Year Exchanges shall be
deemed to exist in a given year when, on May 1 of that year, either (i} any
Turquoise Reservoir Enlargement capacity constructed after the date of this MOU
(but not allocated by contract to BWWP, CS-U or any entity outside
Southeastern’s district boundaries), together with any Clear Creek Reservoir
Enlargement capacity constructed after the date of this MOU that is allocated by
contract to Southeastern, is less than 70% full; or (ii) the space available that year
in the presently existing capacity of Turquoise and/or Twin Lakes Reservoirs for
storage under excess capacity contracts held by Southeastern and/or its
constituents (other than BWWP and C8-1)), after considering Reclamation’s most
recent forecast of Fryingpan-Arkansas Project imperts for that vear, is less than
T0% full.

if the Flow Coordination Comnittee (described below at paragraph 6) agrees that a lesser
reduction in the RICD call will fully accommodate all Recovery Year Exchanges allowed under
this paragraph 2, then the full extent of the Reduced RICD Call as set forth in paragraph 5 below
shall not be required and Chaffee County shall ouly reduce its RICD call to the extent agreed o
by the Flow Coordination Committee. All Recovery Year Exchanges are further limited by the
conditions set forth in pampraphs 4 and 5 below,

3. Limuted Fulure Exchanges. Certain limited future exchanges deseribed below are
currently anticipated to be reasonably necessary to aflow for future water supply needs under
rights that will be junior to Chaffee County’s RICDs (coliectively and individually referred 1o
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herein as “Limited Future Exchanges™. In the event Chaffee County’s exercise of the RICDs
otherwise would reduce the ability to tully exercise the Limited Future Exchanges, Chaffee
County agrees to implement a Reduced RICD Call {as described in paragraph 5 below) during
the 30-Day Period in order to help facilitate the Limited Future Exchanges. Limiled Future
Fixchanges are further limited by the conditions set forth in paragraphs 4 and 5 below.

a. Southeastern has existing decrees and exchanges for the use and benefit of
Fryingpan-Arkansas Project (“Project”), as authorized by Public law 85-590, 87™ Congress, and
the operation thereof, as decreed in Case 514! and changed in 80CW6, including rights to
exchange Project water and return flows therefrom into Twin lakes and Turquoise Reservoirs per
said decree, which are senior to Chalfee County’s RICDs. Southeastern contemplates the need
to conduct future exchanges of other (non-Project) water on the Arkansas River into Twin Lakes,
Turquoise Reservoir (including any future enlarged capacity thereof) and/or Clear Creek
Reservoir (including any future enlarged capacity thereof} for the benefit of public or private
entities within Southeastern’s District boundaries that will be junior to Chaffee County’s RICDs.
Al any time and to the extent these Limited Future Exchanges by Southeastern are or will be
called out by Chaffee County’s RICD’s, Southeastern may request and Chaffee County shall
observe a Reduced RICD Call (described below at paragraph 5), subject to the conditions and
limitations set forth below in paragraph 4. A meeting of the Flow Coordination Committee
(described below at paragraph 6) will promptly be arranged in order 10 determine the extent of
the needed Reduced RICD Call consistent with this Agreement and to help facilitate such
exchanges under the Reduced RICD Call.

b. Projected population growth upstream of Salida in Chaffee County for the
year 2030 indicales a possible increase in water demand of 3,8%0 acre-feet. Water supply
ontities serving areas within Chaffee County (“Chaffee County Water Suppliers”™) may need to
conduct exchanges or make other new appropriations upstream of the RICDs to meet these
anticipated demands within Chaffee County. To the extent these Limited Future Exchanges (or
other new appropriations) are to help satisfy this water demand within Chaffee County and are
called out by Chaffee County’s RICDs, the Chaffee County Water Suppliers needing such
upstream diversions may request, and if requested Chaffee County shall observe, a Reduced
RICD Call (described below at paragraph 5) to help facilitate such Limited Future Exchanges,
subject to the conditions and limitations set forth below in paragraph 4, If needed, a meeting of
the Flow Coordination Committee {described below at paragraph 6) will promptly be arranged to
determine the extent of the needed Reduced RICD Call consistent with this Agreement to help
{acilitate such exchanges.

c. BWWTP has conditional and absolute exchange rights decreed in Cases No.
34CWI177 (sewered and non-sewered phase) and 84CW 178 that may affect the flows in the
County’s RICDs. These exchange rights are senior to the RICDs. To supplement these senior
decreed exchanges, BW WP may operate in the future, additional exchanges which will be junior
tor Chaffee County’s RICDs. To the extent that these Limited Future Exchanges by BWWP are
called out by Chaffee County’s RICDs, BWWDP may request and Chaffee County shall observe, a
Reduced RICD Call (described below at paragraph 5), subject to the conditions and limitations
set forth below in paragraph 4. A meeting of the Flow Coordination Committee (described
below at paragraph 6} will promptly be arranged in order to delermine the extent of the needed
Reduced RICD Call consistent with this Agreement and to help facilitate such exchanges under
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the Reduced RICD Call,

d. CS-U has conditional and absolute exchange rights decreed in Case Nos.
R4CW202, RAICW203, 86CW 118, and 89CW36 (sewered and pon-sewered phaseyand, as a
shareholder of the Colorado Canal Companies, has rights of exchange decreed in Case Nos.
84CW62, 84CW63 and 84C W64, These exchange rights are senior to the RICDs. To
supplement thesé senior decreed exchanges, CS-U may operate in the future additional
exchanges which will be junior to Chaffee Counly’s RICDs, including any exchanges decreed
pursuant to CS-1's pending application in Case No. 05CW96. To the extent that these Limited
Future Exchanges by CS-U are called out by Chaffee County’s RICDs, CS-U may request and
Chaffee County shall observe a Reduced RICD Call (described below at paragraph 5}, subject to
the conditions and limitations set forth below in paragraph 4. A meeting of the F low
Coordination Committee (described below at paragraph 6) will promptly be arranged in order to
determine the extent of the needed Reduced RICD Call consistent with this Agreement and to
help facilitate such exchanges under the Reduced RICD Call.

4, Conditions Upon Recovery Year Exchanees and Limited Future Exchanges. The
following limitations and conditions are agreed to for the exercise of Recovery Year Exchanges
and Limited Future Exchanges:

a. Appropriative rights of exchange to be used for Recovery Year Exchanges
and Limited Future Exchanges must be the subject of one or more Water Court applications filed
in Water Division No. 2 on behalf of the benefited Party hereto, no later than six years following
the end of the year in which a final decree (after any appeals) is entered in the RICD Case
{“Filing Deadline”), except that the Filing Deadline for the Limited Future Exchanges and other
appropriations by Chaffee County Water Suppliers as set forth in paragraph 3.b, shall be
December 31, 2030. Such applications for Senjor Exchange Holders may be filed by the Senior
Exchange Holders, or by entities acting on behalf of or in concert therewith, so long as the water
is for use by the Senior Exchange Holders or their constituents. Such applications for Chaffee
County Water Suppliers may be filed by said Water Suppliers, or by entities acting oa behalf or
in concert therewith, so long as the water is for use within Chaffec County. In order to request
that Chaffec County implement a Reduced RICD Call after the Filing Deadline, said
application(s) must either still be pending in Water Court, on appeal, or finally decreed to allow
said exchanges; except that any such application not finally decreed within six years afler filing
shall not be allowed to request a Reduced RICD Call unless approved by Chaffee County, which
approval shall not unreasonably be denied. Any such applications filed subsequent to the
execution of this MOU shall expressly reference this MOU. Chatfee County shail limit its
opposition in Water Court to such applications solely with respect to the appropriative rights of
exchange that will be operated as Limited Future Exchanges or Recovery Year Exchanges filed
by, or for the benefit of, the Senior Exchange Holders to ensuring compliance with this MOU
and to ensuring that such exchanges are otherwise junior and subiect to Chaffee County’s
RICDs. This agreement to Limit opposition in Water Court does not limit Chaffee County’s
ability to oppose any diversion or storage structure assoctated with sald exchanges that an
applicant proposes to locate or enjarge within Chaffee County, subject to the limitations in
paragraph 13.
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b, Southeastern’s Lirnited Future Exchanges shall not exceed a cumulative
total of 19,600 acre-feet in any given vear and shall not exceed a cumulative total of 400 ¢fs at
any tme.

c. BWWP's Limited Future Exchanges shal] not exceed a cumulative total of
15,000 acre-feet in any given vear and shall not exceed a cumulative total of 1300 cfs at any
time.,

d. CS-U's Limited Future Bxchanges shall not exceed a cumulative toml of
30,000 acre-feet in any given year and shall not exceed a cumulative total of 1500 cfs o any
lume,

e. Limntted Future Exchanges for development at or upstream of Salida in
Chalfee County shall not exceed a cumulative total of 3,890 acre-feet in any given year.

f. Any Senior Exchange Holder that has the legal obligation to supply,
distribute or otherwise provide water at retail to domestic, comnercial, industrial or public
facility customers may only operate Recovery Year Exchanges during a Reduced RICD Call if it
has in place in its service area mandatory walering resirictions, an increasing block rate or
disincentive rate, or some other effective mechanism 1o reduce water demand.

o, Nothing in this MOU or the Consent Decree shall be considered evidence
of an intent to appropriate for purposes of establishing priority dates for the Limited Future
Hxchanges or Recovery Year Exchanges. Likewise, nothing in the MOU or the Consent Decree
shall be deemed as consent or a waiver by a Party hereto to object to such applications, with the
exception of the limitations imposed upon Chaffee County under paragraph 4.2

5. Reduced RICD Call. In the event Chaffee County’s RICDs are limiting the flow
available to satisfy the Limited Future Exchanges or Recovery Year Exchanges that are being
operated congistent with all conditions and limitations set forth in paragraphs 2-4 above, then,
upon request provided to Chaffee County with a copy to the Flow Coordination Comunittee

Suppliers pursuant o paragraph 3.b, Chaffee County shall implement a Reduced RICD Call as
described below. If the full extent of the Reduced RICD Call set forth below is not required to
meet the demand of the Limited Future Exchanges and/or Recovery Year Exchanges, and the
requesting Party reasonably agrees with that assessment, then the Flow Coordination Committee
shall have the discretion to determine the extent and timing (on a daily or longer basis) of the
necessary reductions in the RICT call, taking into account Chaffee County’s desires to maximize
the flow through the Boating Parks. in no event, however, shall Chaffee County be required o
implement a Reduced RICD Call that exceeds the following limitations:

a. For any and alf Limited Future Exchanges under this MOU or pursuant to
any other stipulation approved by the Court in the RICD Case, the Reduced RICD Call shall not
be required o drop below 1200 ofs during the 30-Day Period that is not one of the § Event Days
(Lvents Days shall remain at 1800 ofs).

b. For any and all Recovery Year Exchanges under this MOU or pursuant {o
the Aurora Stipulation discussed at paragraph 8 below, the Reduced RICD Call shall not be
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required to drop below 1300 cfs during the § Event Days and 1000 cfs during the remainder of
the 30-Day Period, except for Saturdays and Sundays during the 30-Day Period that are not
Fvent Days, during which the Reduced RICD Call for Recovery Year Exchanges shail not be
required to drop below 1100 ¢fs.

The Reduced RICD Call for Limited Future Exchanges and Recovery Year Exchanges
under this MOU and pursuant to any other stipulation approved by the Court in the RICD Case is
not cumulative, so that even if Limited Future Exchanges and Recovery Year Exchanges are
both being operated in the same vear by multiple entities, Chaffee County shall never be required
{o call for less than 1500 cfs for Event Days or less than 1100 cfs on weekend days during the
30-day period that are not Event days, or less than 1000 cfs for the remainder of the 30-Day
Period that is not an Event Day or weekend day, regardless of whether the entities exercising
such exchanges are capable of diverting the maximum amounts allowed under paragraph 4
herein or under any stipulation approved by the Court in the RICD Case . Ixchange or new
appropriation capacity made available by the Reduced RICD Call shali be available to any water

uset i priority.

8. Flow Coordination Commitiee. A Flow Coordination Committee (also referred to
herein as the “Committee™) consisting of representatives for Chaffee County, Senior Exchange
Holders, City of Aurora, acting by and through its Utility Enterprise (“Aurora™), and Upper
Arkansas shall meet upon the request of any member of the Commitiee or as required by this
Agreement, Meetings shail be held as soon as practicable after a request for a meeting, but in no
event more than twenty calendar days after the request. Meetings may be by telephone or
clectronic means if the Committee 50 agrees. The Committee may Invite participation at a
meeting by the Division 2 Engineer, Colorado Departmemt of Natural Resources, U.S. Bureau of
Reclamation, Arkarisas River Qutfitters Association, Lower Arkansas Valley Water Conservancy
District and such other participants as the Committee may, from time to time, agree to invite.
The Commitiee shall operate by consensus and shall make a good faith effort to reach such 2
consensus. If unable to reach a consensus on any matter commitied to the Committee for
determination by this Agreement, the matter shall be resolved in accordance with the dispate
resolution provisions of paragraph 16 below at the request of any Party. Chaffee County shall
supply a staff person 10 assist in administering this MOU as may be directed by the Flow
Coordination Committee from May 1 through June 30 of years where there are Reduced RICD
Calls,

The purpose of this Committee is to establish a forum for communication on the issues
set forth below. In no event, however, shall the Committee have the authority to regulate or
demand adjustments in operations of the water rights of its members. Shouid the goal of
minimizing the reduction of flow available to the RICDs as referenced in this paragraph 6
conflict with the goal of not diminishing the rights and needs of the Senior Exchange Holders
and Upper Arkansas, the latter shall prevail over the former, subject to the other provisions of
this Agreement. The issues that the Committes shall consider and provide input regarding
inchude the fellowing:

a. To help coordinate, 10 the exlent practicable, and without diminishing the
rights of the Senior Exchange Hoiders, Aurora or Chaffee County Water Suppliers described in
paragraph 3.b, the Reduced RICD Call based upon water availability projections, the needs of
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the Semior Exchange Holders, Aurora and/or Chaffee County Water Suppliers, and other
perlinent information, to most efficiently assist in the operation of the Recovery Year Exchanges
and Limited Future Exchanges, while minimizing the reduction of flow available to the RICDs.
This shall include determining the timing and extent of the Reduced RICD Call, within the
conditions and limitations set forth in this agreement, if the full Reduced RICD Call is not
required to meet the derand of the Limited Future Exchanges and/or Recovery Year Exchanges.
The Committee may not require a Reduced RICD Call more stringent on Chaffee County than
set forth above in paragraph 5.

b, To help facilitate and coordinate, 10 the extent practicable, withowt
diminishing or injuring any of the rights of the Senior Exchange Holders and Upper Arkansas,
the operation of senior water rights and exchanges owned by the Senior Exchange Holders and
Upper Arkansas, and releases from storage, to most effectively provide for the needs of the
Senior Exchanpe Holders and Upper Arkansas, while minimizing the reduction of flows
available to the RICDs and, if practicable, to benefit the RICDs. The Senior Exchange Holders
and Upper Arkansas retain discretion in exercising their senior rights consistent with their
deerees, but agree to cooperate in good faith 1o exercise those rights in a way that minimizes the
reduction of flows available to the RICDs as set forth below in paragraph 19,

c. To help coordinate, whenever practical, modified exchange timing or
reductions in diversions by Senior Exchange Holders and Upper Arkansas to help protect the
present VEMP target flows and to avoid triggering additional releases for the VFMP {as defined
above), all without diminishing or injuring the rights of the Senior Exchange IHolders and Upper
Arkansas. The Flow Coordination Committee shall coordinate this objective with CDNR and
Southeastern in a manner consistent with the VEMP Agreement referenced in paragraph 10
below,

d. To help resolve whether the shorfall conditions described above at
paragraphs 2{a), 2(b) and 2{c) are satisfied in a given year using all relevant information
available. Senior Exchange Holders shall make available relevant information within their
possession to help determine whether said shortfall conditions have been satisfied.

e. To help resolve any disputed issue that arises under this MOU.,

f. To help facilitate and coordinate other native flow and exchange
management issues on the Arkansas River at and above the Wellsville gage as may arise from
time to titne, to the extent practicable, without diminishing or injuring any of the rights of the
Senior Exchange Holders, Upper Arkansas, Chaffee County Water Suppliers (as referenced in
paragraph 3.b} and Chaffee County’s RICDs, in order to protect and provide for the interests of
water supply providers and Chaffee County’s inferests in the RICDs.

7. Mative Flow. The Parties agree that any decree entered inn the RICD Case will
provide righis only o native flows of the Arkansas River at the Boating Parks specified in the
Consent Decree.  Although non-native water and storage releases may flow through and be put to
use in the Boating Parks to help satisfy the RICDs, such a decree shall not give Chaffee County
any rights to Project water or other trans-mountain water or stored water, nor shall it limit in any
way either the amount or pattern of {lows or releases of such water, nor provide any busis for any
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party to request or demand releases of such water to maintain flows at any level described in the
Consent Decree.

8. Aurora Stipulation. The Parties acknowledge that Chaffee County and Aurora
have entered into a separate stipulation, attached hereto as Exhibit C, by which Aurosa may
benefit from the Reduced RICD Call by exercising Recovery Year Exchanges and Limited
Futare Fxchanges in the same manner as the Parties hereto, subject to the terms and conditions
contained therein. The Parties hereto agree that Awrora shall be a member of the Flow
Coordination Committee in the sume manner as the Senior Fxchange Holders as noted above in
paragraph & above. Although the Parties agree not to oppose the Stipulation between Chaffee
County and Aurora, nothing herein shall be deemed as consent or agreement by the Parties to
any plans or operations that Aurora may exercise to utilize the Reduced RICD Call or to other
agreements contained therein that do not apply to using the Reduced RICD Call. Moreover,
nothing in this MOU or in Exhibit C modifies, supercedes, interprets or adds to any prior
agreement (including any memorandum of agreement or inlergovernmental agreement) between
the City of Aurora and any Party hereto.

Q. Additional Stipulations. Simultaneous with or before the execution of this MOU,
Chaffee County will execute (a) a stipulation with Upper Arkansas in the Upper Arkansas
Exchange Case; (b) a stipulation with BWWP in BWWP's pending Case No. J4CW130; and {¢)
an agreement with Pueblo West regarding dry up conditions on the Hill Ranch. Nothing herein
shall be deemed as a consent of agreement by the other Parties to any rights granted or plans of
operation contained therein,

10. VIMP Agreement. Within ten (10} days following cxecution of this MOU,
CDNR, CDOW, DPOR, Southeastern, Chaffee County, AROA and Trout Unlimited (the
“YFMP Parties”) will enfer into a five-year rencwable agreement regarding operation ol the
VFMP for a minimum of five years in the form attached hereto as Exhibit D (the “VFMP
Agreement™). All parties to this MOU consent to the operation of the VFMP in accordance with
the terms of the VFMP Agreement during the time said VFMP Agreement remains in effect,
The consent {o such operation as described in this paragraph does not imply that any party to this
MOU (other than the VEMP Parties) is bound by the entire VFMP Agreement, nor does it imply
an agreement by any party {other than the VFMP Pasties) to operate its water rights or exchanges
in & manner that is more restrictive on that party than the conditions agreed to in paragraphs 15
and 19 below. However, the Senior Exchange Holders further agree (hat, to the extent
practicable, they will (i) operate their water releases and exchanges from October 15 to
November 15 in an attornpt to maintain flows between 250 and 500 cfs at Wellsville, to maintain
consistency with the VFMP while allowing greater exchange potential from November 16 to
April 30; and (ii) help maintain higher incubation flows between November 16 and April 30, as
described in Paragraph 3.C of the VFMP Agreement, if spawning flows from October 15 to
November 15 are between 501 ¢fs and 700 cfs.

11, RICD Legisiation. Following execution of this MOU, the Parties agree they shall
not seek or support enactinent of legislation that would in any way hmit, constrain or enhance
Chaffee County’s rights sought in the RICD Case (as set forth in the Consent Decree), including
administration of such rights or future applications by Chaffee County to make absolute or to
retain the conditional RICD water rights, in 2 manner inconsistent with this MOU and the
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Consent Decree; provided, however, that CDNR, CDOW, CWCB and DPOR (the “State
Agencies”) are not parties to nor bound by this paragraph 11, This provision, however, is not
applicable to any legislation that would affect only new RICD water rights, including
calargements to existing RICD water rights. This provision is also not applicable to legisiation
that is not intended to have any direct impact on RICDs, but which could have indirect impacts
on water rights generally, including RICDs.

12 PSOP Legislation. Following execution of this MOU, and after consultation with
appropriate Parties from this agreement and from other agreements between Southeastern and
other parties, Southeastern shall request Members of Congress from Colorado to introduce and
support federal legislation to authorize eertain recommendations of the September 21, 2000
“Preferred Storage Options Plan”™ (“PSOP™) report relating to the Project. The Parties, except for
the State Agencies, shall support Southeastern’s request for such legislation. Previous efforts 10
enact these PSOP recommendations include HR 4651, 108" Congress, 24 Session. No Party
shali request congressional changes o such PSOP legislation unless such changes are mutually
agreed to by Southeastern, CS-U, BWWP, Upper Arkansas, and Aurora. The Parties shall not
knowingly or intentionally take any actions 10 impair or impede the ability of a Party 1o obtain
the necessary permits, contracts and/or autherizations for the excess capacity components of the
PSOP from Reclamation or any other governmental entity, subject to parapraph 13 below;
provided, however, that nothing in this MOU shall preclude the Parties from responding to
requests for information from governmental entities, or from commenting on issues of concern
unrelated to the quantity of Arkansas River flows through Chaffee County, and not in conflict
with the spirit of this MOU. Notwithstanding this paragraph 12, as between the parties to any
prior agreement (including any memorandum of agreement or intergovernmental agreement)
between Southeastern and any other Party hereto, nothing in this paragraph is intended to
supersede, modity, or add to any provision of such prior agreement.

13. 1041 Repulations. Nothing in this MOU shall be interpreted as limiting Chaffee
County’s discretion in applying its 1041 regulations to any future projects. Notwithstanding,
Chaffee County and the Parties agree that they have all received benefits from the terms
negotiated herein, including but not limited to the Recovery Year Exchanges and Limited Future
Exchanges, the Parties’ agreement to the Consemt Decree, and protection of the VFMP.
Accordingly, Chaflee County agrees that in considering any 1041 application filed by the Senior
Exchange Holders or Upper Arkansas related 1o any absolute or conditional water rights they
own that are sepior to Chaffee County’s RICDs, and/or the Limited Fumre Exchanges and
Recovery Year Exchanges contemplated in this Agreemnent, Chaffee County shall not consider
any impacts 1o its RICD water rights or boating park structures when determining whether to
grant or deny a permit under its 1041 regulations, so long as said rights will be operated
consistent with the provisions of this MOU and/or their respective decrces. Chaffee County
may, however, consider any other impacts associated with such projects as may be allowed under
1041,

14, Additional Agreements regarding the RICD Case.

a. Chaftee County, Southeastern and cerfain other Parties hersto submitted a
draft of this MOU and the Consent Decree to the CWCB for its consideration at the March, 2006
mecting, in accordance with the procedures set by the CWCB, and requested that the CWCB
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support the MOU and Consent Decree in its recommendations. The CWCB’s recommendations
were filed with the Water Court on April 14, 2006, The Parties hereto shall not take any position
and/er action before the CWCB that is inconsistent with this MOU and the Consent Decree

b The Parties hereto agree that the Consent Decree and this MOU are
consistent with the doctrine of maximum ufilization as applicable to these RICDs only. The
parties hereto agree not to take any position and/or action with respect to these RICDs before the
Water Court, or on appeal, that is inconsistent with the Consent Decree and this MOUL

15, Future Water Rights. Nothing in this MOU shall prevent any Party from hereafter
applying for new water rights in the fufure, subject to Colorado law governing prioritics and
appropriation dates. However, except as provided below for Upper Arkansas and CS-L, the
Parties agree that, so tong as the VFMP target tlows do not exceed those in the attached Exhibit
-1, they will not operate such future new water rights to exchange against water released from
Twin Lakes or Turquoise Reservoir pursuant to the VFMP, nor will they divert or operate such
water rights in such a manner as to trigger releases of water from Twin Lakes or Turquoise
Reservoir pursuant to the VFMP. Upper Arkansas agrees that any future applications for new or
enlarged water rights or exchanges that it files on the Arkansas River main stem above Pueblo
Reservoir shall be subject to terms and conditions (with regard to VFMP flows) that are no less
protective of Upper Arkansas’ rights and the VFMP than those specified in the Stipulation
between Chaffee County and Upper Arkansas in the Upper Arkansas Exchange Case, attached
hereto as Exhibit E. CS-U agrees that, as to any futere applications for new or enlarged water
rights or exchanges that it files on the Arkansas River above Pueblo Reservoir, including Case
No. 05CW96, CS-U shall operate such water rights or exchanges, to the extent practicable, in a
manner that helps satisfy the VFMP target flows listed in exhibit D-1 and is consistent with the
VFMP Agreement described above. Nothing in this MOU precludes any party from requesting
other terms and conditions on such water rights, exchanges or flows in such future applications
that are no less protective of the VFMP.

The Parties further agree that such fisture new water rights shall be subject to minimum
Arkansas River flow requirements of 190.0 c.£3. at the Fremont Sanitation District Wastewater
Treatment Plant, and 240.0 ¢.fs. (September through June) and 260.0 c.fs. (July and August) at
the Salida Wastewater Treatment Plant, to the extent such future water rights are for diversion,
storage or exchange upstream from: one or both of said wastewater treatment plants. The Parties
further agree that such future new or enlarged water rights shall be subject and junior o the
Consent Decree for the RICDs.

16.  Dispute Resolution. [f a dispute arises between the Parties relating to this
Agreement, except for disputes arising for the first time during a trial, the Parties shall follow the
following procedure:

&, The Administrative Officers shall hold a meeting promptly, but in no
event later than 10 calendar days from the written nonfication of the dispute by any Party,
attended by the Administrative Officers or persons designated to exercise the full authority of the
Administrative Officers regarding the dispute, to attempt in good faith to negotiate a resclution
of the dispute. At that meeting, the Administrative Officers will either resolve the dispute or set
forth a process by which to negotiate a resolution of the dispute, subject to respective Board
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approval within the following twenty (20) calendar day period. No such mesting shall be
deemed to vitiate or reduce the obligations and Habilities of the Parties or be deemed a waiver by
a party hereto of any remedies to which such party would otherwise be entitled under this
Agreement, unless otherwise agreed to by the parties in writing. “Administrative Officers”
collectively shall mean the Chair of the Chaffee County Board of County Commissioners, the
Chicf Executive Officer of Colorado Springs Utilities, the Executive Direcior of the BWWE, the
Executive Direcior of Southeastern, and the General Manager of Upper Arkansas. As for
disputes arising solely from decisions by the Flow Coordination Comumittee, the Director of
Utilities for the City of Aurora shail also be an Administrative Officer.

b If, during the 20-day period following the meeting described in
subparagraph (a) above {(or such other time period as the Parties may agree), the Parties have not
succeeded in negotiating a resolution of the dispute, the Parties involved in the dispute shall
participate in non-binding mediation, and bear equally the costs of that mediation, but with each
party to bear their own attorney fees and costs associated therewith. The Parties invelved in the
dispule agree to participate in good faith in the mediation and related negotiations for a period of
30 calendar days.

o, If the Parties in dispute are not successful in resolving the dispute through
mediation, they shali be free to pursue any other available legal remedy. The Parties agree to
reasonably expedite any legal proceeding brought hereunder in order 1o obtain a prompt
resolution.

d. Any of the ume frames in this paragraph 16 may be extended by
agreement of the Parties. The Parties recognize that for certain disputes time is of the essence, in
which case the Parties agree to expedite all above time frames in a reasonable manner so as 1o
allow prompt resolution of the disputed issue.

17, Future Applications for Due Diligence or 1o Make Absolute. Chaffee County
agrees not to oppose future diligence applications and/or application to make absolute, for the
Senior Exchange Holders® existing decreed water rights set forth in Exhibit F attached hereto, so
tong as such applications are madc subject 1o and consistent with this MOU; and further subject
to Chaflee County’s right to assert in opposition to such applications an enlargement of use
beyond the scope of the existing decree and/or that the exchanges involved new sources of water
not ideniified in the decree, and/or that the exchanges involved new or enlarged diversion or
storage facilities that were not identified in the decree or in paragraph 18 below. The Parties
hereto agree not to oppose future diligence applications and/or applications to make absolute the
RICD water rights that are the subject of the Consent Decree, so long as such applications are
made subject to and consistent with this MOU,

18. Agreement Conceming Senior Exchanges.  Senior Exchange Holders have
existing decreed water rights (fisted in Exhibit F), and Upper Arkansas has the Upper Arkansas
Exchange Case pending, some of which include identified exchanges to or from Turquoise
Reservoir, Twin Lakes, Clear Creek Reservoir and/or Puehlo Reservoir. Absent an EXPIESS
provision in said existing decrees to the contrary, and subject to such other conditions in the said
existing decrees including, but not limited to, source of water limitations, the Parties hereto agree
that (a) any said exchanges specifving Turquoise Reservoir and/or Clear Creek Reservoir include
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an enlarped capacity of up to 38,161 acre-feet in Turguoise Reservoir and Clear Creek Reservoir
combined (the combined amount of proposed enlargements currentily pending in Case Nos.
COCW139 and D4ACW 130); and (B) any said exchanges specifying Pueblo Reservoir include an
cnlarged capacity not exceeding 75,000 acre-leet 1n Pueblo Reservoir as contemplated by PSOP.
This agreement is expressly limited to the specific reservoir snlargements identified above.

19, Operation of Senior Water Rights. The Senior Exchange Holders agree that, to
the extent practicable, and without impairing their senior rights, they will cooperate with Chaffee
County to take reasonable measures to operate their senior exchange rights and storage rights in
2 manner thal minimizes the reduction in flows available to the RICDs, and that helps satisfy the
VITMP target flows listed in Exhibit D-1 and consistent with the VFMP Agreement described
above. Should said goal of minimizing the reduction of fows available to the RICDs contlict
with the goal of not impairing the senior rights of the Senior Exchange Holders and Upper
Arkansas, the latter shall prevail over the former. The County acknowledges that ccrtain senior
Fryingpan-Arkarnsas Project exchanges are operated by Reclamation, and that Reclamation 15 not
a party to this MOU. Upper Arkansas exchanges applied for in the Upper Arkansas Exchange
Case will be operated in a manner consistent with any terms and conditions in the decree
ultimately entered in that case.

20. ROY Storage. CS-U, BWWP and Southeastern are parties to the Arkansas River
Flow Management Program (“Flow Management Program™. As a result of the Flow
Management Program, CS-U, BWWP and Southeastern have agreed to forego certain in-priority
diversions that they could make under their existing senior decreed exchange rights (“Foregone
Diversions”) in order to maintain certain flows through the Pueblo Legacy Project. CS-U,
BWWP and Southeastern, among other parties, have agreed to cooperate 10 provide for the
recapture and storage for later use of those Foregone Diversions (“ROY Storage”). Chaflee
County agrees that any exchanges by the Senior Exchange Holders of said ROY Storage water to
reservoirs upstream of the RICDs will be considered to occur under the existing senior exchange
decrees and will be senior to the RICDs.

21.  Future In-Stream Flow Rights and RICDs. Chaffee County agrees not to request
that the CWCB seek an in-stream flow water right on the main stem of the Arkansas River, or

support such a request by another, so long as the VEMP is in place in a manner consistent with
the VFMP Agreement. Chaffee County further agrees not to support the Water Court filings by
any other entity seeking RICDs on the Arkansas River.

3. Pueblo West Stipulation. Chaffee County agrees that in exercising its discretion
to make any request as provided in the Fueblo West Stipulation, it will not request Pueblo West
t¢ exchange against water released from Twin Lakes or Turquoise Reservoir pursuant to the
VEMP, nor to operate its water rights in such a manner that would trigger releases from storage
pursuant to the VFMP or that would reduce flows at Wellsville below those described in the
VWP Agreement.

2% No Precedent. The provisions of this MOU and the Consent Decree are the result
of cornpromise and seitlernent and may not reflect positions of the Parties hereto concerning
facts, law, engineering and other circumstances in situations other than this MOU or this RICD
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Case. Accordingly, the Parties agree that neither this MOU nor the Consent Decree shall be
precedent in any future matter outside of the RICD Case.
24 Contract Exchanges. Nothing in this MOU places any constraint upon any Party

hereto on any ability they may have to contract with the Bureau of Reciamation for contract
exchange agreements.

25, Assignment. This Agreement, and the rights, interests and obligations hereunder,
may not be assigned by any Party without the prior written consent of each of the other Parties
and any attempted assignment in violation of this provision shall be void,

26, Entre Agreement; Amendments. This Agreement, together with the exhibits
hereto, which constitule part of this Agreement and which are hereby incorporated by this
reference, constitute the entire agreement among the Parties. This Agrecment may be altered,
amended or revoked only by an instrument in writing signed by all the Parties

27, Previous Agreements. Other agreements among several of the Parties hereto have
previously been rcached concerning issues that may be related to those addressed herein.
Nothing in this MOU changes or modifies in any way any such previous agrecments.

28. Applicable Law. This Agreement shall be governed by and construed according
to the law of the State of Colorado.

29, Waiver. The failure of one of the Parties to insist upon the strict performance of
any provision of this Agreement or to exercise any right, power. or remedy upon a breach
thereof, shall not constitute a waiver of that or any other provision of this Agreement or limit that
Party’s, or any other Party’s, right thereafler to enforce any provision or exercise any right
hereunder.

3G. Captions. Al captions contained in this Agreement are for convenience only and
shall not be deemned to be part of this Agreement.

31, Counterparts. This Agreement may be executed in counterparts, each of which
shall constitute an original and all of which, when taken together, shall constitute one agresment,

32, Panies Bound by Agreement. This Agreement is binding upon the Parties hereto
and upon their respective successors,

33, Authorizations. The governing bodies of each of the Parties have authorized by

resolution or other means the execution of this Agreement and each of the Parties represent and
warrant that the individuals that have executed this document on their behalf have authority to do

80,

34 Jomt draft. The Parties, with each having the opportunity to seek advice of legal
counsel and cach having an equal opportunity to contribute to it3 content, drafied this Agreement
jointly.
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is, No Third Party Beneficiaries. This Agreement is intended to deseribe the rights
and responsibilities of and between the Parties and is not intended to, and shall not be deemed to
confer any rights upon any other persons or entities not named as Parties, nor to fimit in any way
the powers and responsibilities of the Parties with respect (o any other entity not a party hereto,
with the limited exception of the right of Chaffee Counly Water Suppliers 1o request a Reduced
RICD Call subject to the [imitations conlained herein.

36. Non-Business Davs. If anv date for any actiop under this Agreement fallson a
Saturday, Sunday or a day that is a “holiday™ as such term is defined in Rule 6 of the Colorado
Rules of Civil Procedure, then the relevant date shall be extended automatically until the next

busincss day.

37.  Non-Severability. Each paragraph of this Agreement is intertwined with the
others and is not severable unless by mutual consent of the Parties.

38, Bffect of Invalidity. If any portion of this Agreement is held invalid or
unenforceable for any reason by a Court of competent jurisdiction as to any Party or as to ali
Parties, the Parties will immediately negotiate valid alternative portion(sy that as neatly ag
possible give effect to any stricken portion(s).

39, Specific Performance. In the event of any default by any Party hereunder, in
addition to other damages or other remedies provided by law or equity, any other non-defaulting
Party shall have the right to seek specific performance or injunctive relief.
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ATTEST: UPPER ARKANSAS WATER
C(”)NSERV&NC’Y DISTRICT
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/df,u.gbw L el

Notary Pubiic

My commission expires: 2 /-2 72585

5R2341 23



ATTEST:

o . s )
/,.éﬁ e ;f:j':»«y ; P
v 2 3
. ! T s ST 3o
Name gl ipis . (e

Title /oo S e s Ay i ket
- T

APPROVED AS TO FORM FOR
ARQA

£l

&

£ { R
o ; T et
Al P
{

2 TP N ad

ARKANSAS RIVER OUTFITTERS
ASSOCIATION

d -

S

P

i

Name 4 amons 7

" St 4 T
Title 4350w - Bl iy

R e

David L. Harrison, Leéa'i*ﬁounsel for AROA

STATE OF COLORADO )
- Y 58
COUNTY OF By ™ )

The foregoing instrument was
R T

2006, by VDR Q. NG NAS

acknowledged before me this “R  day of
, on behalf of Arkansag River Outfitters

Association,

Witness my hand and official seal.

: ot ; f i RO
My commission expires:_' ! Lo HOCL

Eovmg o FEEGE i dy

Notary Public

Sh24t



ATTEST: CITY OF COLORADQ SPRINGS, acting through
COLORADO SPRINGS UTILITIES

&
! Lji
}y% gi,: JoTh By: ;z’j_“_ f,f«gg
Nt Bruzs falomnle NamgAaer s Parts, T
T%{Eﬁ,ﬂh ({;%Eii&&it_;ﬁ%ﬁgﬁ‘f Title i !‘%\ (;" f ;Wi«,v,; 4—{’2‘9&;"

APPROVED AS TO FORM FOR CITY OF COLORADO
SPRINGS, acting through COLORADO SPRINGS UTILITIES

Fal

wa»j«%( :—2- B
Wsi]ram A, Paddock, Legal Connsel for City of Colorado Springs,

Acting through Colorado Springs Utilities

STATE OF COLORADO )
188
COUNTY OF /¥ Heco— )

The lorcgoing  instrument was acknowledged before me this FR«day of
é%, . 2006, by T KAy Foalg J4.on behalf of the City of Colorado
f‘%pmws acting throngh Colorado Springs Utilities.

. o AL iy
Witness my hand and official seal. Apds o Tl
Notary Public o

My commission expires: S

$B2H 25



ATTEST: BOARD OF WATER WORKS OF PUEBLO,
COLORADO

; .-’ {j ( 3
fJ "\fij B}' \.," j‘—k}\‘ - \{\‘i{mmu.}"
' L Name _{-um = }_f . W{fﬁf\*w—«
g inlict- Title TrAgcemud iageanie

APPROVED AS TO FORM FOR
BWWP

f“‘

éfx s W i f. i\ {,&&é—é‘?{u
William A, Paddock, Legal Counsel for BWWP

STATE OF COLORADO )
188
COUNTY Oi w Lbio )

The foregoing Insirument was scknowledged before me this S day of

May. 5 2006, by _ f&z o Uty rae . on behalf of the Board of Water Works
of Pueblo, Colorado.
Witness my hand and official seal. : mﬁ / ’ YD f,?;‘ [

NJ){;Hy Public | .

My commission expires: 7~ (2 - 9

G e T R e e i e
%«

LESLIE MARTINEZ
NOTARY PUBLIC
STATE OF COLORADD

s
M e ine Fvnieer a2 20

»4—%»&4-«-

5E214 26



ATTEST: PUEBLO WEST METROPOLITAN DISTRICT

. o g_&{ ] /’} Ef 5 L de }e B}n: ‘ 5 o
}@mt Jady {ednard Name FuBsie ‘%rwovéﬂ -

L A 61 ¥ E ESgfaran e
hii dmin st aTIVE ASsfstant Title _,hau , \/

APPROVED AS TO FORM FOR
?UFBLO WEST

sl L e T S
Robeﬁ F. T. Krassa, Legal Counsel for Puebio West

STATE OF COLORADRO )
COUNTY OF v o WEBle )

_The foreoomg instrument st acknowiecigcd before me this < 5 day of
i 2, 2006, b}'/" a8 L0 }j{g . on behalf of Pushlo West Metropalitan

District. f

Wimess ray hand and official sesl.

My conunission expires: 2/ /é Ll b1

SHIM! 27







Witness my hand and the seal of this Court this 20th day of October,
2006.

MARDELL R. DIDOMENICO, CLERK
DISTRICT COURT WATER DIVISION 2

~

Btww‘“f‘ 6 K‘é‘ﬂ&} g\sﬁwf“\w S e
Clerk







DISTRICT COURT, WATER DIVISION 2, COLORADO

Court Address: 320 West 10th Street, #203
Pueblo, CO 81003

[N
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 CHAFFEE COUNTY

CONCERNING THE APPLICATION OF:

IN CHAFFEE COUNTY, COLORADOQ.

Filing I
Hovied

FF Dciment

HIE BT IN THE OFFRICE OF THE CLERK.
SIETRICT DOURT WATER DIV NG 2
SYATE OF 0L oA

Ha {lounty g&‘ma

Yate: (ot 28 26 .
IE 1A%
Clerks Vigrdel Didemenics

COURT USE ONLY

Case Number: 04CW129

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that | served via LexisNexis File and Serve, on the
date of this certificate shown below, a true and correct copy of the FINDINGS OF
FACT, CONCLUSIONS OF LAW AND DECREE COURT entered Oclober 20,
2006, the original of which is on file herein, to each of the following, to-wit:

i B : fPrzvateiy {

IARKANSAS RIVER : : | Moses Wittemyer

' QUTETTTERS ASGN Opposer fI*“i:;amsc:nn, David L. Retained ‘Harrison 8 Woodruff PC
. RO . SRR Attom@y_ _— e . ,

N T L) e ii’nvetelvr‘""" i o

AURORACITY.OE ' © ¢ .~ lOpposer Dingess, Jeha M- ined. . g?nr;;asns Gpétr?ﬁde_r&

o . - o Prwatefy

'BOARD OF WATER WORKS OF ‘ ) - ‘Carlson Hammond & |

PUEBLO CO ‘Opposer Paddock, William A :R?tamed fPaddack e

[ . Altoraey : B i

CRMTREE S - S Privately

; T L : : L (PR eELEry :

%MA' gppf.,.q_ ORI . lOpposer Harnre, Austin “{Retained . ig;m;asr; gf:tm”def&

e - i S Atorney: e |

:‘ : f Privately

| CHAFFEE COUNTY Applicant  Holleman, Pawl F Retained gzg‘i“ng'fg,“mg L

e e o] S, _Attorney 5 ?

: I A : o _ iPrivately: ; o

‘CHAFFEE COUNTY ~ Applicant  .Bushong, Steven} Retained ;gz;z"ns?&“'“g;& o

e e ttoriey o [PUSTOMALLT.




S f— _ - - ?W;tég;., -
ICOLORADO SPRINGS ; ‘Carlson Hammend &
SGnposer %édﬁck Wwilliam A [Retained . :
as L
LS z ptomey | eddedkue
: : Pﬂ\:ata!v '
COLORADG: swzgms : : A Carisen Hammond &
; Qpposer Huff, Ay N ‘Retained
+ N E i 2 H
MOMLES . mtomey. (Paddock LLC
COLORADO WATER s N Attorney
SonSRUATION mpamp  OPpeser | Mele dennifer Geners <0 Axtorney Genersi
COLOR 2O WAT : : A*tamey
CONSERVATION BOARD Cpposar Schnezdzar’ Smsaﬁ 3 General CG S\ttfsz?}f?erai
! T I Privately {
‘ . :Division ;Dwusmn 2 Water ) viuici I
DIVESION ENGINEER Engineer  Engineer Retained Division 2 Engineer
3 e - e AHOINEY e
: {Privately ‘Frascona Joiner
LAk COi}N‘h’ BD OF COUNTY! Opposer SO0 Joseph ‘Retaired ‘Goodrman & Greenstein
C bali wﬂ f R : Adams . i :
e ™ ‘ AU Agorney. . PC i
! : Privataly : ;
LOWER ARKANSAS VALLEY : , “Trout Ratey Montance |
: EO;:agzoser ;Trout, Robert Vernal :Retained thwer % Freeman PC |
: I . i ; e ATEDITRY . et
_ e , iPrivately :
i;?\“{_’f:& AREANSAS \fALLﬁY Opposer ggaegginhgll, H IRetalned ‘gfffe:x_haii & Matouff ;
M : : CARormey LT PR
Lo ; Privatety :
;L WER ARKANGAS VALLEY ! Cak : . Trout Raley Montano
CWATER CONS BIST [Opposer ;’Ngcmﬁg‘ Peter D ;i?:‘f;gzg W!twer & Freemnan PC {
INATURAL RESOURCES L e Lo e T TATIOIRY k s .
f,f—..@." ORADO DEPT.OF M%Oppose: _ Sc_hrjeiier, Susan’} General _CO Attorney GEH‘_IE;‘%'&! L
IPARKS & QUTDOOR : { Attorney
RECREATION DIVISION OF Opposer  Schneider, Susan ) lgeneral O_‘."mfi‘ey,ﬁe“e‘”“‘
L 0 ' . privately RIRPR :
?ggam weg‘r i . . ey 1 o
MEI'R{)P TTTAN DESTRJC _._gQ;)poser . Kraissa, R_qiae_gt F-.T ) iRe_tal_ne_:d . - gxrassg & Mifler i,,_L_C
,, T LI/ AL i R - Attorney: Ri - R
5' : { Privately : : '
: i Mortgomery, lames ! {Moses Wittemyer
éSA 1DA CITY OF Opposer R Retained Harrison & Woodruff PC
N — — "_fAtthney . A )
WM. Ll isapnmeaca s SEIPINRE Oppaﬁer Mi%ter, Lee Edward _Retained = ‘Burns Figa & W PC
WATEE QGNS DIS‘E’ : S SpT AR T ;
Al : S : Attorney - = Lo
Privately ;
-STDE EU]:TEHEE;AS:EZR;I 5{:1('} LQ ‘Opposer  Joseph, Alix L Retained ‘Burns Figa & Will PC
—— . 1- . : SR Attorney
SOUTHEASTERNCOLO . Pending L eonhardly SIsoheh iotained | [Bus Figa & Wil PC
! : Privately ! I
: State ISrate Water ] ‘Cotorado Division of :
‘STATE EMGINEER H . : : Retained
SIALRENGINERR | [Enameer Engneer Coora upomey M REMES
. ey o Privately . : L
TROUT UNLIMITED ‘Opposer ~ Petemell, I, Andrew ?Retameﬁ ' éngt Um%mited-_
T A e L . Attomey S
| ) _ privately
UPPER ARKANSAS WATER Opposer ‘Woldridge, Julianne [, o ﬁachugan Woldridge 8«
nIgTRY : ; gL
cowspisRict . Atomey . MemevRe ;
WATER RESOURCES . ‘Attorney : :
COLORADD DIVISION OF  Opposer  Schaeider, Susan ) general - m,‘e“i’i‘f’mey Generel |
WILDLIFE COLORADOQ iy € Attorney _ i
'DIVISION OF _Opposer  Sehnaider, Susan 1 General IO Attarmey Gerer T"f,




