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PO Box 1540 ~ Cullowhee, NC 28723

(828) 586-1930 office            (818) 586-2840 fax

December 1, 2008

John Norbeck

Bureau of State Parks Director

Rachel Carson State Office Building

P.O. Box 8551

Harrisburg, PA 17105-8551

Dear Mr. Norbeck

We would like to thank the Bureau for presenting the private boater Ohiopyle Falls access proposal at the public meeting held on November 22, 2008. American Whitewater, along with many individual paddlers, has been working on getting access to the falls for over 35 years. American Whitewater supports the non-commercial private boater access proposal submitted by the Bureau of State Parks at the November 22, 2008 meeting.

Brief Background

John Oliver, Secretary of DCNR, approved the first legal runs of the falls on November 13, 1999. Not only that, John Oliver participated in the event and actually ran the falls the next year. Since 1999 there have been ten successful falls running events including the first ever “How to Run a Waterfall” clinic in 2006. Some events were held over a three day period and there have been over 12,000 runs over this time span. During that time, American Whitewater has been continuously involved with numerous meetings, discussions and proposals in order to make private boater access to the falls consistent with other parts of the river. See Exhibit 1 for a review of the time line. The Bureau of Parks has repeatedly stated that they would allow additional access slowly but there has been no private boater access since 1999 without the use of a “Special Activities Agreement” (SAA). The time has come to provide access to private boaters without the use of a “SAA,” as is done on virtually every other river in the Country.  The proposal you have presented would accomplish this goal, and we commend the Bureau on presenting a viable path forward. 

General Comments

1.  Commercial Use License Agreement
The Bureau of State Parks has approved a Commercial Use License Agreement (CUL) as of August 1, 2008 for various outfitters to have access to Ohiopyle Falls with similar rules as being proposed by the Bureau for private boaters. We commend the Bureau for this agreement which originated from American Whitewater’s August 2006 proposal to the Bureau. Having said this, the CUL should not affect the implementation of the private boater’s access proposal for 2009. Having the CUL implemented for a year prior to private boater access will not provide the Bureau with new information. While the CUL may benefit less skilled boaters seeking instruction, it offers negative value to skilled paddlers comfortable running the falls with their normal boating partners.  

We are aware of no other river in the entire country that is only legal to paddle solely through contracting a commercial guiding service.  Worldwide, we are only aware of this situation occurring in China.  While commercial guiding is certainly an acceptable and at times beneficial service, it is not the policy of river managers in the United States to limit access to rivers to only those under the supervision of a guide.  We support the Park in offering CUL’s, but guided services should not be the only way to legally access a river.

In addition, there is currently only one outfitter who has signed the CUL. Even if other outfitters also sign on given the limited access and rules the number of paddlers that the outfitters will take over the falls will be minimal.

Conclusion

To delay private boater access for a year in order to gain more experience through the CUL is not acceptable to American Whitewater and we feel that the CUL should be complemented with private boater access similar to that proposed by the Park.  It was our understanding that we would have limited access in 2008 for private boaters, and we hope that 2009 will not mark an additional needless delay.      

2.  Use of Park Resources
It has been brought to our attention that incidents associated with private boater access to the falls requiring attention from Park personnel may increase demands on park resources. We would like to respond to this issue: 

· The number of days and times that the falls will actually be open to private boaters is very limited. See Exhibit 2. American Whitewater analyzed water levels for a four year period from May 1 thru September for Friday thru Sunday. On average the falls would be open for only 14 days for Friday thru Sunday and only 7.5 days for Saturday and Sunday. The number of weekend water levels below 1.8 is low due to the Corps releasing water to obtain water levels of 2 feet or close to it for the outfitters. In a rainy year it is possible to only have a few days where the water level is below 1.8 feet all year. This substantially limits the number of days the falls will actually be run. The only times boaters will be running the falls is when the water levels are low. This will actually bring boaters into Ohiopyle during a time when they would not normally come to the park and the number of boaters is down. 

· In addition, we have already demonstrated over the past ten years with over 12,000 runs that park resources will not be strained as a result of private boater access. In fact, during one Falls Festival there were four incidents where park and rescue squad (ambulance) services were needed and none of these incidents had anything to do with private boaters running the falls.

· The way the current proposal is set up for private boaters requires no additional park resources or personnel to be involved in the normal operation.

· With more days available, and without the draw of a festival atmosphere, the Park should expect fewer paddlers to run the falls per day under a more open policy than when use is restricted to one day per year.  

Conclusion

Given the limited number of days and times the falls will actually be open and given the previous ten years of experience of running the falls we see negligible impacts on the parks recourses. 

3.  Falls Access for Non Boaters
We understand the concern that the Bureau may have regarding possible attempts by non-boaters to run the falls.  We would like to offer the following responses to this concern:

· The private boater proposal stipulates that: “Only single and double occupancy kayaks and canoes designed and fully outfitted for whitewater use are permissible.  Unguided Liveries/Rental Craft are prohibited.” In other words you have to own your boat to run the falls which would eliminate anyone wanting to run the falls on a whim.

· Over 60,000 spectators have viewed over 12,000 falls runs to date and to our knowledge not one spectator has rented a boat and tried to run the falls as a result. 

· Even though we contend the falls are not any more difficult than a typical Class IV rapid, they do look a lot more intimidating to non-boater spectators. 

· The days on which boaters would run the falls is limited as previously explained. The manner in which the proposal is set up makes running the falls low profile for park visitors. For example, a boater has to put in on river right and below the buoy line away from the main park and is not allowed to take out at the Lower Youghiogheny put-in to run the falls again. This prevents boaters from waking through the main part of the park doing numerous runs.

· No signage needs to be taken down nor does signage need to be erected. It would still be illegal to run the falls “without Park permission” sign in. No signs need to be erected since the boating community will be well aware of any access the Park provides. This will keep non approved boaters from running the falls.

· Of the many highly visible and accessible waterfalls in the eastern US (with the exception of Niagara), we are aware of none that a) are off limits to paddlers, or b) have problems with attempted runs by non-paddlers.   

Conclusion

Though the possibility always exists of a non boater running falls it has never happened to our knowledge. Granting private boater’s access will not increase this possibility. In fact, the possibility will always exist even without private boater access.

4.  Park Liability
We understand the Bureau may be concerned with liability. We also understand that under real estate law, which the Park reviewed for its issues surrounding Dimple rapid, the Park cannot be found liable for any incident at Dimple rapid as long as you do not alter the rapid in any way. We feel this would also be the case for Ohiopyle Falls. 

· In fact, even within Ohiopyle State Park there are other falls managed by the Park which are significantly more difficult than Ohiopyle Falls. The Meadow River Falls (Cascades) and the “Slides” within the Park have no restrictions and are considered more difficult than Ohiopyle Falls. Seven Foot Falls on the Meadow River could also be considered more difficult. The “Slides,” which are very public, on a nice day have hundreds of swimmers sliding down this Class IV to V rapid without PFD’s, helmets or other protection. Kayakers commonly run all these rapids (falls).

· It is important to note that as the sport of white water paddling has progressed over the years, most of the rare restrictions that were imposed by governmental agencies on certain waterways and water falls have been eliminated. The most obviously example is Great Falls on the Virginia-Maryland boarder which was previously restricted but now has no restrictions. These falls are much more difficult and public than Ohiopyle Falls. There are numerous other examples which we have listed in section six.

Conclusion

Given the progression in the sport and how other State and Federal Parks deal with other public waterfalls, liability is simply not a significant factor. The time has come to take the Parks most natural attraction and open its access to private boaters as other Parks have done around the country.

5. Boater Certification  

As a result of a previous proposal the Bureau once asked American Whitewater to certify all boaters going over the falls and have compared whitewater boating to hang gliding and paragliding in its state parks.

· You cannot compare the sport of whitewater boating to any sport involving flight over land. It is obvious that errors in judgment or changing conditions in hang or paragliding can result in much more devastating consequences in that sport. We swim rapids or exit our boats as a result of not making our rolls without consequence all the time. 

· From what we understand of the sport and its main organization United States Hang Gliding and Paragliding Association (USHPA) there is a system to train and certify or license pilots which the park used to limit who could fly within its park. This may have been done through a local organization?

· There is no organization whether it is American Whitewater or the American Canoe Association or local organization that certifies paddlers to a certain level of skill. Over 100,000 paddlers come to Ohiopyle State Park from around the country and no organization represents all of them. Almost all of them learned how to paddle from friends or their local club and many skilled paddlers are not members of American Whitewater, American Canoe Association or a local club.

Conclusion

It has never been the mission of American Whitewater to certify paddlers in any way to a certain skill level nor is there any other organization that will do this today or in the near future. To learn more about American Whitewater see Exhibit 3.

6. Other Water Falls within State and Federal Parks

In the eyes of the paddling community, waterfalls are no different or more difficult or dangerous than other rapids.  A Class IV waterfall is considered of comparable difficulty and danger with a Class IV rapid.  For example, Ohiopyle Falls is no more difficult or dangerous to paddle than most of the rapids on the Upper Youghiogheny and is probably less dangerous than other rapids on the Lower Yough at certain levels.  American Whitewater was asked to provide examples of how other state agencies manage recreational paddling of waterfalls.  Given that Ohiopyle Falls is a Class IV rapid at levels 1.8 and below, we feel that the question should be reframed as: "how do other parks manage Class IV whitewater resources?"  The answer to this latter question is quite simple.  Most state agencies either promote or are silent on managing Class IV whitewater resources.  Ohiopyle State Park itself manages and promotes whitewater experiences that are generally considered to be Class III to IV (V) at certain water levels.  With this being said, we are more than willing to offer a few examples of whitewater falls and rapids that are significantly more difficult than Ohiopyle Falls, and which are managed by state agencies.  Even the Meadow River Falls (Cascades) and the “Slides” which are within Ohiopyle State Park have no restrictions and could be considered more difficult than Ohiopyle Falls. The “Slides,” which are very public, on a nice day have hundreds of swimmers sliding down this Class IV to V rapid without PFD’s, helmets or other protection. Kayakers commonly run this rapid.

Examples of Class IV-V falls on state lands: 

· Meadow River Falls, Ohiopyle State Park (no restrictions)

· Little River, NC (state forest) (no restrictions)

· Valley Falls, WV (state park) (sign in)

· Upper Blackwater, WV (state park) (sign in)

· Swallow Falls, MD (state park) (no restrictions)

· Top and Upper Youghiogheny, MD (state lands) (no restrictions)

· Tallulah Gorge, Oceana Falls, GA (state park) (waiver)

· All rivers in Adirondack Park (NY): Oswegatchie, Raquette, Moose, Beaver, Grass, etc… (State park) (no restrictions)

Additional local waterfalls that are commonly run:

· Wonder Falls on the Big Sandy, WV:

· Valley Falls on the Tygart River WV. There are a number of falls in Valley Falls State Park with a parking lot next to the falls. The Park only requires that you sign in.

· Moats Falls also on the Tygart River. This waterfall has a local road next to it and commonly has spectators. 

Conclusion

Waterfalls are commonly run on public lands where they occur without any access restrictions and with few if any problems. Opening up the waterfall in Ohiopyle State Park would not be a unique management action, and we feel would offer a significant new public benefit of the Park.  In fact, we know of very few examples of waterfalls and rapids on public lands that are off limits to paddling.  

7. Other Considerations

· Per the proposal, boaters can only run the falls at a level at or below 1.8 feet which could bring more paddlers to Ohiopyle who normally would not come to Ohiopyle to run the river at a low level. In addition this could bring more spectators into the park during these days and bring more commerce to the area.

· Those that want to be cautious can now sign up with an outfitter that can teach them how to run this water fall.

· It is important to note that many boaters are not interested in running the falls and many that are, will not run the falls every time they visit Ohiopyle. There will not be a steady stream of boaters running the falls.

· This proposal would also curb or stop illegal runs which would increase safety in the Park.

8. Ohiopyle Falls Public Relations – Festival

· There have been literally over 20,000 pictures taken of people running the falls, probably more. Most of the visitors attending our Festivals have a camera. There have been numerous web sites that contain pictures of paddlers running the falls.

· In addition, the internet is full of videos – too many to count - of paddlers running the falls. IMAX even shot the falls during our Festival and can be seen in the IMAX Theater in Pittsburgh.

· Countless newspaper and magazine articles have been written about running the falls. Even National Geographic Adventure Magazine did a short piece on the Ohioplye Falls. 

· During the Falls Festivals there have been 5,000 to 10,000 spectators who have attended each festival.

Conclusion
The reason we started the festival was to demonstrate that the falls could be run by boaters. These events have given favorable public relations for the park, community and local businesses. If granted private boater access we still plan to run the “AW Ohiopyle Over the Falls Festival” and it will still bring commerce to the area. 

9. American Whitewater Supports Bureau Proposal

We would like to congratulate the Bureau for allowing public input in this process.  You should know that the decision to close the falls to boaters was made by the Park without talking to paddlers, and with no attempt to understand a boater’s point of view.  We would caution you to put into perspective the negative comments that you receive from a few non-boaters who have no basis to judge the issue.  We think we have convincingly shown that our judgment on the feasibility of opening the falls to boaters has merit.  

Ohiopyle State Park was created to preserve and protect the many natural resources within its boundaries and to provide public access to these resources.  The Youghiogheny River is undoubtedly the centerpiece of the park and deserves preservation in its natural state.  Public access to the river has exposed millions of people to the beauty and power of nature and has played a large role in the expanding environmental consciousness of Pennsylvanians.

Although the rapids are the main draw for us to paddle, the whole river is the actual experience that is important.  The rapids provide challenge and require clear focus and decisive action to safely navigate.  That decisive action may include the decision to portage when there is doubt of our ability to safely run a drop.  An emphasis is placed upon the individual to make a decision whether or not they have the skills and equipment required, and if they are willing to accept the risk of running the waterfall or rapid. In the end, it is the individual paddler's responsibility to decide whether or not to run a particular rapid, whether it is at Ohiopyle Falls, Dimple Rapid, or some unnamed riffle elsewhere in the park. Making this clear to both experienced and casual paddlers is not only the right thing to do; it is an important step in controlling risks. We hope you can understand how unnatural it seems to American Whitewater to have that decision dictated by authorities with no paddling experience in the case of Ohiopyle Falls.  

The proposal that is being considered is a great first step to remedy the situation.  We wholeheartedly support it.  We understand that it is necessary to move toward normalization at a pace that non-boaters in the department are comfortable with.  But American Whitewater would like to make clear what boaters would like to eventually see.  The falls are part of the lower Youghiogheny and the decision to put on above or below should be made by the individual after analysis of all pertinent factors.   The state should play no role in that decision other than the necessary operational requirements that are presently in place.  

American Whitewater feels that Ohiopyle Falls should be accessible to private boaters during regular operating hours, regardless of river level, or type of craft.  We are confident that paddlers can be counted on to make responsible decisions concerning our own safety in the exact manner that we do on every other river that we paddle. 

What would be the result of eliminating restrictions to falls access?  We feel strongly that the vast majority of boaters would continue to put on below the falls.  Those that did choose to run the falls would use the water level guidelines in the present proposal as a reference point in their decision, and a small handful of very strong paddlers would push their limits at levels that they are confident of their ability to succeed.  In any event it would be the boater’s responsibility to make this decision.

Conclusion
Thank you for considering these comments and please accept our support for the Park’s most recent access proposal.  Implementing this proposal would make Ohiopyle State Park’s management of Ohiopyle Falls far more consistent with national, regional, state, and Park river management policies and practices.  

If you have any questions regarding American Whitewaters position, Mark Singleton or Kevin Colburn can best answer these questions. For questions regarding the local area, please contact anyone else listed below.

Sincerely, 

Mark Singleton

Executive Director

Email: Mark@americanwhitewater.org
The Ohiopyle Falls Access Committee

Barry Adams

Ohiopyle Over the Falls Festival Coordinator

Three Rivers Paddling Club

809 Smokey Wood Dr 

Pittsburgh, PA 15218

Phone: 412-242-4562

Email: bj2adams@juno.com
Kevin Colburn

AW National Stewardship Director

1035 Van Buren St

Missoula, MT 59802

Office: 406-543-1802

Cell:     828-712-4825

Email: kevin@americanwhitewater.org
Mark Singleton

Executive Director of AW

PO Box 1540

Cullowhee, NC 28723

Phone: 828-293-9791

Email: Mark@americanwhitewater.org
Charlie Walbridge

Safety Editor and AW Board Member

Three Rivers Paddling Club

Bruceton Mills, WV

Phone: 304-379-9002

Email: ccwalbridge@cs.com
Barry Tuscano

Former President of AW

Three Rivers Paddling Club

Bolivar, PA 

Phone: 724-676-4713

John Lichter

Three Rivers Paddling Club

Pittsburgh, PA 

Email: lichter.john@verizon.net
Pat Norton

Safety Coordinator – Falls Festival

Three Rivers Paddling Club

Jeannette, PA 

Phone: 724-744-4931

E-mail: patbboater@aol.com
Kenneth Gfroerer
Board Member of Mountain Watershed Association and Yough Riverkeeper
Stahlstown PA

Phone: 724-593-5220

KGfroerer@reliant.com

Email: barrytuscano@verizon.net
American Whitewater Ohiopyle Falls Access Time Line

1965 -1971 - Ohiopyle Falls becomes illegal for boaters to run.

Opening date of Park to November 1999 - Numerous attempts, conversations and meetings to reopen falls.

November 13-14, 1999 – First event where private boaters can run the falls.

November 1999 to August 2005 – Various attempts and conversations to reopen falls why the above annual event continues.

August 10, 2005 – Written proposal submitted by American Whitewater (AW) to Park.

September 9, 2005 – Formal meeting with Park officials.

September 17, 2005 – Proposal submitted by AW to Park.

November 2, 2005 – Addition information submitted to Park from AW.

February 2006 – Proposal submitted to Park from AW 

April 3, 2006 – Proposal submitted to Bureau of Parks at November 4, 2006 Meeting

April 4, 2006 – Meeting with Falls Access committee and Bureau of Parks personnel including David L. Kemmerer

September 2006 – Proposal submitted to Park from AW.

March 21, 2007 - Letter from Bureau of State Parks

April 4, 2007 – Letter from AW in response to Bureau Letter

June 2007 – Pilot Program for Outfitters submitted

August 2007 – Background for Park Proposal submitted 

December 2007 – Park submits access proposal to Bureau of State Parks

Summer 2008 - Commercial Use License for Outfitters Approved by Bureau

August 18, 2008 – Letter from David Barrett regarding fall public meeting and decision regarding private boater access for late 2008 or early 2009.

November 7, 2008 - Notice of meeting from Park for November 22, 2009

November 22, 2008 – Public meeting during inclement weather.  Seventy five participants show up all in favor of public boater access. Bureau private boater proposal presented.
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American Whitewater’s Mission

AW mission: “To conserve and restore America’s whitewater resources and to enhance opportunities to enjoy them safely,” is actively pursued through our conservation, access, safety and education efforts under the umbrella of River Stewardship. The only national organization representing the interest of all whitewater paddlers, American Whitewater is the national voice for thousands of individual whitewater enthusiasts, as well as over 100 local paddling club affiliates. AW’s River Stewardship Program adheres to the four tenets of our mission statement:

1.  CONSERVATION: AW’s professional staff works closely with volunteers and partner organizations to protect the ecological and scenic values of all whitewater rivers. These goals are accomplished through direct participation in public decision making processes, grassroots advocacy, coalition building, empowerment of volunteers, public outreach and education, and, when necessary, legal action. 

2.  RIVER ACCESS: To assure public access to whitewater rivers pursuant to the guidelines published in its official Access Policy, AW arranges for river access through private lands by negotiation or purchase, seeks to protect the right of public passage on all rivers and streams navigable by kayak or canoe, encourages equitable and responsible management of whitewater rivers on public lands, and works with government agencies and other river users to achieve these goals.

3.  SAFETY: AW promotes paddling safely, publishes reports on whitewater accidents, maintains a uniform national ranking system for whitewater rivers (the International Scale of Whitewater Difficulty) and publishes and disseminates the internationally recognized American Whitewater Safety Code.

4.  EDUCATION: AW shares information with the general public and the paddling community regarding whitewater rivers, as well as river recreation, conservation, access, and safety. This is accomplished through our bi-monthly AW Journal, a monthly e-news, americanwhitewater.org, paddling events, educational events, and through direct communication with the press. 

AW Identity:  AW was incorporated under Missouri nonprofit corporation laws in 1961 and maintains its principal mailing address at PO Box 1540, Cullowhee, NC 28723; phone 1-866-BOAT-4-AW (1-866-262-8429). AW is tax exempt under Section 501 (c) (3) of the Internal Revenue Service. We receive funding and volunteer support from our roughly 6,700 dues paying members and over 100 affiliate paddling clubs.  Our web site, www.ameicanwhitewater.org, is one of the top two most visited whitewater boating related websites in the nation.  
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