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[bookmark: _Toc535838867]STATEMENT OF THE CASE
The present appeal involves a determination of what conditions, if any, should attach to a Water Quality Certification issued by the Vermont Agency of Natural Resources (“ANR”) pursuant to the federal Clean Water Act for a set of hydroelectric power generating dams on the Green and Lamoille Rivers.  
In 2016, ANR issued a Water Quality Certification which assumed that whitewater boating was not an existing use.  As a result, the Water Quality Certification failed to analyze how that use can be maintained and protected.  Instead, it mandated conditions that if implemented would dramatically reduce whitewater boating opportunities by limiting naturally occurring whitewater high flows and prohibiting scheduled releases.  Following a de novo trial on appeal to the Environmental Division of the Superior Court, the Court concluded that whitewater boating, including on scheduled releases, is in fact a longstanding existing use on the Green River.  This determination was based on the overwhelming evidence of whitewater boating and ANR’s own guidance documents, which supported the conclusion that whitewater boating was an existing use.  The Court also found that no evidence was offered, at any level of this process, by any party, to show that well-timed releases of water from the dam will have a detrimental impact on the river ecology.  Finally, the Court found that ANR’s arguments for limiting whitewater boating were inconsistent with relevant policies and regulations within ANR and at the federal level.  They were, therefore, not entitled to deference.  The Court found that three scheduled whitewater boating releases lasting a duration of six hours each would protect existing whitewater uses, would be consistent with current practices, and would not cause any degradation to the River, and ordered such releases be allowed.  This appeal followed.
While now conceding that whitewater boating on the Green River is an existing use, ANR maintains the untenable positions that whitewater boating need not be protected and that the use should be bifurcated from its historical scheduled releases.[footnoteRef:1]  This position rests on a misconstruction of the Clean Water Act, federal regulations that implement it, corresponding state regulations, and ANR’s own policies and procedures.   [1:  It is important to note that the Agency’s technical and certification work in this case was built around the presumption that whitewater boating is not an existing use and thus not entitled to any protection or consideration.] 

[bookmark: _Toc535838868]BACKGROUND
Prior to the 1940s, the Green River ran unimpeded.  The river’s natural flow involved increased flows during the spring freshet from snowmelt and rainfall followed by periodic variable flows due to rainfall.  This natural flow was interrupted, and the popular Green River Reservoir created, when the Green River facility was built in 1947 and hydroelectric generation capacity added in 1984 (hereinafter “the Green River facility”).  PC 12. Since that date—for the past 72 years—there has been an artificial water body—the reservoir—and a river with a natural flow perpetually interrupted by the dam and hydroelectric facility. Id.  Nothing in ANR’s proposed Water Quality Certification or any of the parties’ position seek to alter these artificial and man-made environmental conditions.
The Federal Energy Regulatory Commission (“FERC”) issued a license to the Green River facility in 1981, and Morrisville Water and Light (“MWL”), the current owner of the facility, is now seeking a renewed license.  PC 1, 104.  As part of the relicensing process, MWL applied to the Vermont Agency of Natural Resources (“ANR”) for a water quality certification pursuant to § 401 of the Clean Water Act (“CWA”).  PC 1.  The Water Quality Certification issued by ANR (“the WQC”) is the subject of this appeal. 
[bookmark: _Toc535838869]Whitewater Boating on the Green River as an Existing Use.
Vermonters and visitors to the state have long enjoyed whitewater boating on the Green River.  PC at 16.  No party to this appeal disputes that the Green River has the potential to provide high-quality whitewater boating opportunities.  See PC at 200.  The two-mile reach between Garfield Road in Morrisville and the confluence of the Green River with the Lamoille River is a unique section of river containing a series of dramatic drops over bedrock ledges and boulders, which provide a challenging whitewater boating experience for skilled paddlers when sufficient flows are available.  Id.  As ANR’s tactical basin report notes, this stretch of the Green River has “Class IV-V [rapids], outstanding scenery and rapids, used by expert paddlers, only river in State with potential to support recreational dam releases on a steep creek.”  Id.  During the trial, AW/VPC’s witnesses testified as to the importance of this river for the paddling community and the large number of paddlers that attend when a release is scheduled.  Tr. (04.05.2018) at 20–27, 40–44.  
A certain minimum flow rate is necessary to provide safe conditions for whitewater boating on the Green River.  PC at 16, 56–57.  Since the post-World War II installation of the Green River facility, those flow rates have historically occurred on the river in naturally-occurring high-flow events when sufficient rainfall or snow-melt result in generation or spill events that increase the flow of the river below the dam.  Id.  Because such natural events are unpredictable, however, most of the meaningful whitewater events on the Green River have long occurred as a result of periodic, scheduled generation releases done by MWL at the request of the American Whitewater/Vermont Paddler’s Club (AW/VPC).  Id.   
As an established activity on the Green River, whitewater boating (including on scheduled releases) is an “existing use” under the CWA and Vermont Water Quality Standards (“VWQS”).  PC at 16.  The CWA defines “existing uses” as follows: “Existing uses are those uses actually attained in the water body on or after November 28, 1975, whether or not they are included in the water quality standards.” 40 C.F.R. § 131.3(c) (emphasis added).  The VWQS similarly define an existing use as: “a use which has actually occurred on or after November 28, 1975, in or on waters, whether or not the use is included in the standard for classification of the waters, and whether or not the use is presently occurring.”  VWQS § 1-01(B)(18) (emphasis added).  
Nevertheless, ANR, when developing its Water Quality Certification, assumed that whitewater boating on the Green River was not an existing use and designed the WQC on that assumption.  Tr. (04.09.2018) at 181–85.  It also did not study whitewater boating or attempt to calculate the impact that boating did or did not have on the river.  Because ANR did not treat whitewater boating as an existing use, it did not study or seek to incorporate any conditions that would protect whitewater boating.  As a result, the proposed WQC fails to protect whitewater boating as an existing use in two key ways.  First, it prohibits MWL from scheduling generation releases at boatable flows.  PC at 55-58, 152–56.  Second, it requires MWL to store natural inflows in a way that artificially decreases boatable natural high flows.  Id. 
This failure to protect whitewater boating stems from a failure of process.  In generating its WQC, ANR did not include any analysis or site-specific studies on whitewater boating as an existing use that merits preservation and protection, or analysis of the conditions that would support whitewater boating.  See generally PC at 103–59; Tr. (04.04.2018) at 83, 170–71; (04.09.2018) at 72; (04.10.2018) at 104–06.  Because whitewater boating was not considered, there was also no analysis of how whitewater boating flows might impact aquatic habitat or other designated uses.  Tr. (04.04.2018) at 91; (04.09.2018) at 192–93; (04.10.2018) at 104–110.  
ANR’s initial position in this process was to simply deny that whitewater boating was an existing use under the Clean Water Act.  ANR sought to dismiss AW/VPC as parties on the premise that whitewater boating was not an existing use, and that the Environmental Division needed to defer to this conclusion.  AW/VPC Supplemental P rinted Case at 3–4.  The Environmental Division correctly rejected this proposal as plainly contradicted by the undisputed facts and ANR’s own policy and documents.  Id.  Instead of conceding this area, ANR has continued to object to whitewater boating and has sought to parse the use by suggesting that scheduled releases are not an essential part of it.  
This position advanced by ANR was soundly refuted on the record.  At the Environmental Division trial, AW/VPC presented compelling evidence showing that whitewater boating is an existing use on the Green River based on ANR’s own 2016 Tactical Basin Plan for the Lamoille River Watershed, the Whitewater Boating Study conducted by MWL as part of its application for a FERC license, and testimony from witnesses at trial.  PC at 16, 200; SPC at 10, 17–18; Tr. (04.03.2018) at 75, (04.04.2018) at 146, (04.09.2018) at 73–74, 180–81.  Notably, the Basin Plan identifies whitewater boating as an existing use on the Green River and characterizes whitewater boating on this river reach as “Highly Important”, containing “outstanding scenery and rapids, used by expert paddlers, only river in the State with potential to support recreational releases on a steep creek.”  PC at 200.  
AW/VPC also presented compelling evidence to show that whitewater boating as a use relies on the predictability and planning afforded through the established scheduled release program.  Tr. (04.05.2018) at 2027, 40–44.  The unrebutted testimony established that scheduled releases were integral to the use and its popular enjoyment, which included hundreds of boaters each year.  Id.  While some individuals would still whitewater without the scheduled releases, the cancellation would constitute a substantial hardship that would limit the activity to those few individuals with the time and ability to monitor natural conditions and go to the river on short notice.  Id.  Removing scheduled releases would curtail and sharply limit the existing use.   Id.
In its ruling, the Environmental Division found that “[w]hitewater boating generally and boating on scheduled releases (together, whitewater boating) are existing uses of the Green River,” and that “[w]hitewater boating occurs year-round both naturally occurring high flow events and scheduled releases.”  PC at 16.  Based on the evidence presented and the lack of any evidence or testimony from ANR that would support curtailing whitewater activities, the Court found that the only way to protect the existing use of whitewater boating would be to allow three seasonally appropriate releases.  PC at 69.  While Appellees AW/VPC believe that the river could sustain additional releases without detriment to the river ecosystems and water quality, they recognize that the Court’s findings and conclusions on this matter are based squarely on the evidence with all due deference to the CWA and ANR’s most reasonable interpretations. 
[bookmark: _Toc535838870]Whitewater Boating in the Present Appeal.
Following the Environmental Division trial, ANR now agrees, as do all other parties to this appeal, that whitewater boating on the Green River is an existing use as that term is defined in the CWA.  PC at 24; ANR Brief at 25.  Yet, ANR now suggests that whitewater boating conflicts with designated uses, including aquatic biota, wildlife, and aquatic habitat, and submits that (1) existing uses are only entitled to limited protection; and (2) the WQC therefore can and should curtail whitewater boating.  Id.  This position is based on a misapplication of the facts, because the evidence at trial demonstrated that there is no conflict between whitewater boating and designated uses.  It is also a misconstruction of the law, because existing uses are entitled to the same full protection as any designated uses.   
Although ANR now nominally recognizes whitewater boating as an existing use, its proposed WQC does not treat it as such.  Instead, the WQC championed by ANR in its brief would effectively end whitewater boating as an activity on the Green River by ending scheduled releases and requiring MWL to artificially hold back seasonally appropriate flows within the reservoir.  
[bookmark: _Toc535838871][bookmark: _Hlk535403077]STANDARD OF REVIEW
This Court reviews the lower court’s factual findings for clear error and its findings of law de novo.  In re Korrow Real Estate, LLC Act 250 Permit Amendment Application, 2018 VT 39, ¶ 17, 187 A.3d 1125 (citing In re Vill. Assocs. Act 250 Land Use Permit, 2010 VT 42A, ¶ 7, 188 Vt. 113, 998 A.2d 712).  This Court will only determine the lower court’s factual findings are clearly erroneous in limited circumstances and “only if they are supported by no credible evidence that a reasonable person would rely upon to support the conclusions.”  In re Zaremba Grp. Act 250 Permit, 2015 VT 88, ¶ 6, 199 Vt. 538, 127 A.3d 93, cited in, Korrow Real Estate, 2018 VT 39, ¶ 17.  Legal conclusions are upheld “if they are reasonably supported by the findings.”  Id.
ANR’s interpretations of its own regulations are entitled to some degree of deference, In re ANR Permits in Lowell Mountain Wind Project, 2014 VT 50, ¶ 14, 196 Vt. 467, 98 A.3d 16, as are its interpretations of policy or methodologies within its expertise, Plum Creek Maine Timberlands, LLC v. Vermont Dep't of Forests, Parks & Recreation, 2016 VT 103, ¶ 25, 203 Vt. 197, 155 A.3d 694
The deference that is due to ANR is not, however, without limits.  In re Conservation Law Found., 2018 VT 42, ¶ 16, 188 A.3d 667.  
First, there must be a reliable interpretation to which the Court can defer.  Examples of reliable interpretations include formally issued opinions, and consistent practices or procedures.  Unreliable interpretations, such as litigation positions, are not entitled to deference.  Lewis v. Grinker, 965 F.2d 1206, 1220 (2d Cir. 1992) (holding that an agency’s “post hoc litigation posture” regarding the interpretation of a statute “is entitled to no deference”) (citing Bowen v. Georgetown Univ. Hospital, 488 U.S. 204, 212–13 (1988)).   Likewise, “[a]n agency interpretation of a relevant provision which conflicts with the agency’s earlier interpretation is entitled to considerably less deference than a consistently held agency view.”  I.N.S. v. Cardoza-Fonseca, 480 U.S. 421, 446 n.30 (1987) (citation omitted).  
Second, agency interpretations are entitled to deference on a sliding scale, with the degree of deference depending on “the thoroughness evident in [the interpretation’s] consideration, the validity of its reasoning, its consistency with earlier and later pronouncements, and all those factors which give it power to persuade, if lacking power to control.”  United States v. Mead Corp., 533 U.S. 218, 228 (2001) (quoting Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944)).  
Third, ANR’s interpretations of federal CWA regulations are not entitled to any deference.  In re Stormwater NPDES Petition, 2006 VT 91, ¶ 13 n.2, 180 Vt. 261, 910 A.2d 824 (“As the certified NPDES permitting authority, ANR’s discretionary ruling on whether to grant or deny a permit might thus be entitled to deference, but that deference does not extend to interpretations of the scope and purpose of provisions of the CWA and implementing EPA regulations.”).  Instead of deferring to ANR, the Court should construe these federal regulations according to their plain language and within the regulatory scheme as a whole.  In re Williston Inn Grp., 2008 VT 47, ¶ 14, 183 Vt. 621, 949 A.2d 1073; In re Albert, 2008 VT 30, ¶ 20, 183 Vt. 637, 954 A.2d 1281.
Fourth, while courts “accord great weight to interpretation by the promulgator of a regulation, . . . this is only true where the interpretation is consistent with the purposes of the act under which the regulation is made.”  Huntington v. Dep’t of Soc. & Rehab. Servs., 139 Vt. 416, 419, 430 A.2d 460 (1981).  The Vermont Water Quality Standards and antidegradation policy are promulgated pursuant to the federal CWA, see Petition of Town of Sherburne, 154 Vt. 596, 601, 581 A.2d 274 (1990), and courts therefore must only defer to interpretations of them that are consistent with that federal regulatory scheme. 
Fifth, the proceeding before the Environmental Division was a de novo hearing. 10 V.S.A. § 8504(h).  This means that the Environmental Division disregarded prior proceedings and conducted a new trial as though no previous action had been taken.  State v. Madison, 163 Vt. 360, 369, 658 A.2d 536 (1995) (citations omitted).  In a de novo hearing courts must not defer to an agency witness’s testimony, because doing so would effectively undermine the de novo hearing standard. 
[bookmark: _Toc535838872]ARGUMENT
ANR designed its WQC with the assumption that whitewater boating on the Green River need not be protected under the CWA and VWQS because ANR had mistakenly determined that it was not an existing use.  Having failed to persuade the Environmental Division of this, ANR now purports to concede that whitewater boating is an existing use.  This concession is empty, however, because ANR’s present position seeks to parse the existing use and maintains a position that would deny whitewater boating the protection it is entitled to as an existing use.  Specifically, ANR now argues that even though whitewater boating is an existing use, it needs no protection because it does not require a higher level of water quality than the designated use of aquatic biota, wildlife, and aquatic habitat.  
This post-hoc attempt to justify the WQC’s failure to protect whitewater boating simply re-packages ANR’s earlier arguments against protecting whitewater boating.  ANR’s reading of the CWA and the VWQS remains inconsistent with the plain language of both state and federal regulatory schemes.  The Environmental Division correctly rejected those argument in its decision.  As shown below, this Court need only look to the plain language of both the CWA and the VWQS to reach the same conclusion and affirm the Environmental Division’s conclusions.   
In short, whitewater boating, with scheduled releases, is an existing and established recreational use, and is entitled to meaningful protection as such.  No amount of post-hoc rationalization changes these circumstances or is entitled to deference.
1. [bookmark: _Toc535838873]There Is No Conflict Between the Designated Use of Aquatic Biota, Wildlife, and Aquatic Habitat, and The Existing Use of Whitewater Boating.
ANR suggests that the conditions necessary to support aquatic biota, wildlife, and aquatic habitat in the Green River conflict with the conditions to support whitewater boating.  It is important to establish at the outset that this is not the case.  Instead, the evidence introduced at trial established that these two uses are fully compatible, and that the conditions necessary to support whitewater boating also more closely approximate natural, true run-of-the-river conditions. 
ANR offered no evidence at trial that conditions necessary to support whitewater boating, including seasonally appropriate scheduled releases, will conflict with conditions required to support aquatic biota, wildlife, and aquatic habitat.  See Tr. (04.09.2018) at 185–95, (04.10.2018) at 107–09.  By contrast, there was compelling evidence that conditions necessary to support the two uses do not conflict. Tr. (04.03.2018) at 78; Tr. (04.04.2018) at 74–77.  
Under existing conditions prior to the 2016 WQC, the maximum generation flow on the Green River from May to October is 160 cubic feet per second (“cfs”) and from November to April the maximum generation flow is 283 cfs.  PC at 12, 53.  Flow rates also depend on reservoir fluctuation requirements.  Current, pre-2016 WQC conditions allow a one-foot fluctuation from May to October, and a ten-foot fluctuation from December 1 to April 30 (the winter drawdown).  PC at 12–13. Actual winter drawdown averages 3.7 feet.  Id. at 13.  Safe whitewater boating on the Green River requires a minimum flow between 128 cfs and 140 cfs, while a flow of 222 cfs provides the best flow level for a standard run and a flow of 280 cfs provides the best level for a highly challenging run.  PC at 16.  Whitewater boating occurs year-round on the Green River both on naturally-occurring high-flow events, and on scheduled releases, of which there have long been two to three per year.  PC at 16.  
With these existing high flow events, the Green River has good channel and bank integrity and little bank erosion and scour.  PC at 19.  In addition, evidence at trial demonstrated that the Green River has a self-sustaining population of native trout, excellent natural reproduction of fish, and full support of aquatic biota and habitat.  PC at 19.  All life cycle functions like overwintering and reproductive requirements are maintained and protected under existing conditions, which include scheduled whitewater boating releases.  Id. 
Evidence at trial further demonstrated that the high-flow events that support whitewater boating bring the river closer to a natural flow regime and support a healthy aquatic habitat. [footnoteRef:2]   Tr. (04.03.2018) at 78, (04.04.2018) at 58–65, 69–70; (04.09.2018) at 186; (04.10.2018) at 104.  This means that scheduled releases that would support whitewater boating can be made without negatively affecting the quality of water necessary to support aquatic habitat and biota and other designated uses. Tr. (04.04.2018) at 81–82, 91–95, 163–68.  The evidence introduced at trial specifically indicated that whitewater releases could be made in April, late summer, and fall without adversely affecting aquatic habitat or other uses.  Tr. (04.03.2018) at 79, 112–114; Tr. (04.04.2018) at 97–98.  [2:  The implication of this data is that scheduled releases are arguably beneficial to the river providing a man-made balance to the artificial suspension of river-flow created by both the dam and the flow regimes.] 

By contrast, ANR’s flow prescription does not restore true run-of-river flows to the Green River.  Tr. (04.04.2018) at 130–31, 151–52, (04.09.2018) at 73.  The ANR flow prescriptions alter the natural flow regime by allowing limited store-and-release operations in the winter, requiring the storage of inflows for reservoir refill, and requiring minimum conservation flows that exceed inflows. PC at 57–59.  These proposed flows simply champion one artificial flow regime over all others without meaningful consideration of the impact to existing recreational uses. 
For these reasons, there is no degradation to habitat or designated uses created by affirming the Environmental Divisions’ conclusions and conditions.  In making this decision, the trial court looked to the testimony and evidence and found ample support in the record below.  The court’s conditions do not create a conflict between the designated use of aquatic biota, wildlife, and aquatic habitat, and the existing use of whitewater boating.  Therefore, it is both reasonable and within the Environmental Court’s fact-finding discretion to protect the existing whitewater use.  Apart from the arguments below, this is a sufficient basis to affirm the Environmental Division.
[bookmark: _Toc535838874]The WQC and the Flow Regime Requested by ANR Violate State and Federal Regulations by Failing to Safeguard Conditions Necessary to Support the Existing Use of Whitewater Boating. 
[bookmark: _Toc535838875]The WQC Must Provide for Conditions Supporting Whitewater Boating as an Existing Use. 
[bookmark: _GoBack]The Clean Water Act (CWA), the federal regulations implementing it, and the Vermont Water Quality Standards(VWQS) require recreational uses and aquatic life uses that are either designated uses or existing uses to be protected.  Recreational and aquatic life uses are to be protected equally, whether they are classified as designated or existing.  ANR’s suggestion that there is a hierarchy between designated and existing uses, or between recreational uses and aquatic life uses, is inconsistent with the plain language of the CWA, federal regulations implementing the CWA, and federal agency interpretations.  ANR’s argument that it need only protect existing uses that require a higher level of water quality than designated uses also run counter to the CWA, federal regulations, and federal agency interpretation.  
Section 101 of the CWA provides that, “it is the national goal that wherever attainable, an interim goal of water quality which provides for the protection and propagation of fish, shellfish, and wildlife and provides for recreation in and on the water be achieved by July 1, 1983.” 33 U.S.C. § 1251(a)(2) (emphasis added).   
ANR elides the fact that these “fishable/swimable use designations,” or “101(a)(2) uses” include recreational uses such as whitewater boating.  Whitewater boating is a recreational use, is therefore also a 101(a)(2) use, and therefore deserves the same protection as any other 101(a)(2) use, whether that use is a “designated use” or an “existing use.”
The CWA requires states to develop water quality standards to meet CWA goals, including the protection of 101(a)(2) uses.  33 U.S.C. § 1313(a), (c).  Water quality standards must include designated uses of given waterbodies and criteria to support those uses, 33 U.S.C. § 1313(c)(2)(A), and an antidegradation policy to maintain water quality necessary to support existing uses, 33 U.S.C. § 1313(d)(4)(B). See 40 C.F.R. § 131.10–12.  The VWQS are designed to meet these requirements.  VWQS § 1-02. 
A designated use is a 101(a)(2) use that is specified in water quality standards, whether or not it is actually being attained.  40 C.F.R. §§ 131.3(f), 131.10; VWQS § 1-01(B)(14).  Water quality standards must include criteria that protect each designated use.  40 C.F.R. § 131.11.  For the Class B waters at issue here, the VWQS specify the following designated uses: 1) Aquatic Biota, Wildlife, and Aquatic Habitat; 2) Aesthetics; 3) Public water supply; 4) Irrigation of crops and other agricultural uses; 5) Swimming and other primary contact recreation; 6) Boating, fishing and other recreational uses.  VWQS § 3-04.
An existing use is a 101(a)(2) use “actually attained in the water body on or after November 28, 1975, whether or not [it is] included in the water quality standards.” 40 C.F.R. § 131.3(e).  Existing uses must be “maintained and protected” by a state’s antidegradation policy.  40 C.F.R. § 131.12(a)(l).  States must also “develop methods for implementing” their antidegradation policies.  Id. § 131.12(b).  Consistent with the CWA and its implementing regulations, the VWQS includes an antidegradation policy that protects existing uses, including existing recreational uses.  VWQS § 1-03(B)(1)(c).  ANR has also issued a written antidegradation procedure.  ANR Interim Anti-Degradation Implementation Procedure, October 12, 2010; available at: https://bit.ly/2K1sg1O.
Vermont’s antidegradation policy provides that “[i]n all cases, the level of water quality necessary to maintain and protect all existing uses as well as applicable water quality criteria shall be maintained.”  VWQS § 1-03(C)(1).  This is consistent with federal law and EPA guidance.  The EPA has stated that “[n]o activity is allowable under the antidegradation policy which would partially or completely eliminate any existing use whether or not that use is designated in a State’s water quality standards.” EPA Water Quality Standards Handbook (2012); see also PUD No. 1 of Jefferson Cty. v. Washington Dep’t of Ecology, 511 U.S. 700, 719 (1994) (quoting earlier iteration of similar EPA guidelines).  
In short, the CWA and VWQS require the state to protect existing uses and to develop and enforce criteria that also protect designated uses.  
[bookmark: _Toc535838876]ANR’s Proposal Would Substantially Limit or Eliminate Whitewater Boating on the Green River
As set out above, conditions necessary to support whitewater boating on the Green River include certain rates of flow and some predictability in the form of scheduled releases.  PC 16, 55–56.  The ANR WQC failed to provide those conditions in two key ways.  First, it eliminated predictability by prohibiting MWL from scheduling generation releases at boatable flows.  PC at 55-58, 152–56.  Second, it required MWL to store natural inflows in a way that will limit natural high flow events.  Id. 
ANR’s Proposal Would Eliminate Scheduled Releases.  	
Natural high-flow events on the Green River are unpredictable and therefore difficult for boaters to use.  PC at 16, 55-58; Tr. (04.04.2018) at 152, 155, (04.04.2018) at 22–27, 40–44.  Because of this unpredictability, most of the meaningful whitewater events on the Green River occur as a result of periodic, scheduled generation releases done by MWL at the request of the American Whitewater/Vermont Paddler’s Club (AW/VPC).  Id.; SPC at 17; Tr. (04.03.2018) at 76; (04.04.2018) at 156–57, 161–62, 168; (04.05.2018) at 22–27, 40–44.  Under its current FERC license, MWL stores inflows for later generation to take advantage of peak energy prices or to meet other operational needs subject to certain limits on reservoir fluctuation.  Id.; Tr. (04.02.2018) at 38–39, 172–73.  MWL periodically provides advance notification to whitewater boating groups and schedules generation on certain weekend days to provide whitewater boaters with an opportunity to paddle on the Green River.  PC 16, 55, 57; Tr. (04.04.2018) at 168.
As found in the Whitewater Boating Study, the Green River’s ability to provide whitewater boating opportunities would be severely impaired, or even eliminated, without these predictable releases.   SPC at 18; Tr. (04.03.2018) at 76–78; Tr. (04.04.2018) at 158; (04.05.2018) at 26–27.  
Nevertheless, the proposed ANR WQC as written would eliminate timed boatable releases at any time of the year.  PC. at 152–56; Tr. (04.04.2018) at 154–55. While store-and-release would be allowed in the winter, from December 16 to March 31, maximum generation flow in winter is 110 cfs or inflow if inflow exceeds 110 cfs.  PC at 54.  Even if during this time MWL decides to store inflows and release them later, that later release would be capped at 110 cfs unless the natural inflow at the time of the release is greater.  PC at 54, 57.  In addition, MWL may decide not to make such releases because of the more limited 18-inch fluctuation allowed under the 2016 WQC (compared to the 10-foot fluctuation currently allowed).  PC at 57.  Consistent with the findings of the Environmental Division, the elimination of scheduled releases would significantly reduce whitewater boating opportunities.  PC at 16, 55, 57–58. 
Store and Release Requirements Would Reduce the Frequency of Naturally-Occurring High-Flow Events. 
Under the current FERC license, MWL operates the Green River facility as a store-and-release facility with an allowable winter drawdown of the Green River Reservoir of up to 10 feet (actually averaging 3.7 feet) and a minimum conservation flow downstream of 5.5 cfs.  PC at 12; Tr. (04.02.2018) at 205. 
The ANR proposed WQC requires MWL to store inflows above minimum conservation flows (i.e. above 60 cfs) for reservoir refill beginning April 1 each year.  PC at 57, 152; Tr. (04.09.2018) at 130, 152.   In that period the WQC also requires the release of minimum flows that exceed natural inflows, resulting in the storage of higher flows for reservoir refill.  Id.  According to ANR testimony, reservoir refill would typically require between 10-13 days.  Tr. (04.09.2018) at 130.  Based on historical USGS data, this requirement would typically result in three days in April annually when mean daily flows of 140 cfs or greater would be stored for reservoir refill, instead of being released as boatable flows.  According to credible testimony by AW and ANR, storing project inflows for reservoir refill is likely to result in lost opportunities for whitewater boating on the Green River.  Tr. (04.04.2018) at 152–55; (04.09.2018) at 73.  
In addition, the WQC also allows MWL to store and release natural inflows between December 15 and March 31, further diminishing the number of days when natural inflows are passed.  PC at 57, 156.  These requirements for reservoir refill and winter store and release would reduce the passage of natural flows, thereby reducing natural boating opportunities, consistent with the findings of the Environmental Division.  PC at 57.  
For these reasons, the Environmental Divisions conclusions supporting whitewater boating and scheduled releases are consistent with the CWA and VWQSs.  They also correct the ANR conditions, which were improperly generated without consideration for whitewater boating as an existing use and which if implemented would effectively sacrifice and destroy an established existing use in derogation of federal and state regulatory standards. 
[bookmark: _Toc535838877]ANR’s Attempt to Qualify the Degree of Protection Due to Existing Uses Is Not Entitled to Deference. 
As set out above, existing uses such as whitewater boating must be “maintained and protected.”  40 C.F.R. § 131.12(a)(l).  Existing uses should not be even partially eliminated.  EPA Water Quality Standards Handbook (2012).[footnoteRef:3]  These requirements are set out in the federal regulations implementing the CWA and in the VWQS.  Notwithstanding these requirements, ANR argues that whitewater boating as an existing use can be limited or eliminated.  This argument relies on a misconstruction of CWA’s implementing regulations and VWQS, and therefore must fail.  [3:  Partial elimination might be caused, for example, when a protected use relies on a quantity of water—as whitewater boating does here—and that quantity of water is reduced.  See PUD No. 1, 511 U.S. 700, 720 (1994).  ] 

[bookmark: _Toc535838878]ANR Misconstrues Relevant Federal Regulations.
ANR misconstrues several federal regulations that implement the CWA to assert the position that designated uses can and should be protected at the expense of existing uses.[footnoteRef:4]  As noted above, ANR’s interpretation of these regulations is not entitled to any deference.  Stormwater NPDES Petition, 2006 VT 91, ¶ 13 n.2.  Instead of deferring to ANR, the Court should construe the regulations according to their plain language and within the regulatory scheme as a whole.  Williston Inn Grp., 2008 VT 47, ¶ 14; Albert, 2008 VT 30, ¶ 20.   [4:  As set out above, there is also no factual basis to support the idea that there is a conflict, or that protecting whitewater boating would be at the expense of any designated use.  ] 

Under federal regulations implementing the CWA, where a given water body has multiple designated uses, the water quality criteria that protect designated uses in general must be designed to support the most sensitive one.  40 C.F.R. § 131.11(a)(1).  ANR cites this regulation for the proposition that the sensitive designated use of aquatic biota, wildlife, and aquatic habitat should be prioritized over existing uses such as whitewater boating.  ANR Brief at 18.  By its express terms, however, this regulation applies to designated uses, and not to existing uses.  It is therefore a misconstruction of the regulation to read it as allowing or requiring a designated use to be prioritized over an existing use.  Apart from not being supported by the plain language of the regulation, ANR’s reading would also undermine the purpose of the regulatory scheme by allowing existing uses to be limited or eliminated.[footnoteRef:5]   [5:  AW/VPC do not argue that existing use of whitewater boating should be prioritized over aquatic habitat or any other designated use; rather, we argue that both existing and designated uses—including whitewater boating—can be protected, and there is no need to prioritize one over the other. ] 

The federal regulations also provide that “States may not remove designated uses if . . . [t]hey are existing uses . . . unless a use requiring more stringent criteria is added.”  40 C.F.R. § 131.10(h)(1).  ANR cites this regulation as supporting the proposition that if a designated use requires more stringent protections than an existing use, “the existing use is covered” and “may be removed.”  ANR Brief at 20.  Again, this is a misconstruction, as a plain-language reading of § 131.10(h)(1) does not authorize removing an existing use from protection.  Instead, where a use is both existing and designated, this regulation allows the state to replace the designated use with a more stringent designated use.  In this process, the existing use remains in place.  In other words, the existing use and designated use are not the same.  They remain distinct, but they operate in parallel where the designated use can bolster the existing use but cannot undermine or eliminate it.  Again, ANR’s interpretation not only misreads the regulation, but would undermine the regulatory scheme generally by allowing existing uses to be limited or eliminated.  
ANR further asserts that federal regulations requiring states to establish antidegradation policies are intended, at least in some circumstances, to protect designated uses, even where doing so would limit or eliminate existing uses.  This is a misconstruction of those regulations.   
As set out above, CWA implementing regulations call for states to establish both designated uses, 40 C.F.R. § 131.10, and water quality criteria to protect those designated uses, 40 C.F.R. § 131.11.  The regulations also require states to establish antidegradation policies to protect existing uses.  40 C.F.R. § 131.12. 
The federal antidegradation mandate protects existing uses by requiring states to “develop and adopt a statewide antidegradation policy [which] shall, at a minimum, be consistent with the following: . . . Existing instream water uses and the level of water quality necessary to protect the existing uses shall be maintained and protected.”  40 C.F.R. § 131.12(a)(1).  This so-called “Tier I protection establishes the minimum water quality standard for all of a State’s waters.”  Kentucky Waterways All. v. Johnson, 540 F.3d 466, 471 (6th Cir. 2008). 
The regulations then designate “Tier II waters”—i.e. waters in which “the quality of the waters exceed levels necessary to support propagation of fish, shellfish, and wildlife and recreation in and on the water.”  Id.; 40 C.F.R. § 131.12(a)(2).  In other words, “Tier II waters” already exceed CWA § 101(a)(2) goals.  Federal regulations allow the quality of such waters to be reduced under certain very limited circumstances where doing so would benefit social or economic development, while requiring that “[i]n allowing such degradation or lower water quality, the State shall assure water quality adequate to protect existing uses fully.”  40 C.F.R. § 131.12(a)(2) (emphasis added).  In other words, even in under limited circumstances where existing water quality can be reduced, that reduction must fully protect existing uses.[footnoteRef:6]  [6:  AW/VPC agrees with ANR that the Green River is not Tier II water, and AW/VPC does not seek approval for, or argue in favor of, lowering existing water quality in the Green River.  At the same time, it is important to note that maintaining the existing conditions that support whitewater boating will not lower existing water quality.  To the extent that ANR suggests anything to the contrary, that suggestion is neither supported by the evidence or testimony introduced at trial nor the findings made by the Environmental Division.  ] 

ANR acknowledges this construction of § 131.12(a)(2), see ANR Brief at 23, but then argues that the existing conditions supporting whitewater boating can be limited or eliminated, Id. at 25–26.  This construction is not entitled to any deference and contradicts the express purpose of the regulation, which is to protect existing uses.  
What ANR fails to note is that § 131.12 is silent regarding designated uses because it is not meant to regulate or protect them.  This section does not need to provide safeguards against the degradation of designated uses, because a separate provision of the regulations requires states to establish specific criteria to protect designated uses.  40 C.F.R. § 131.11(a)(1) (“States must adopt those water quality criteria that protect . . . designated use[s].”).
While ANR acknowledges to some degree that federal regulations mandating minimum standards for antidegradation policies require such policies to protect existing uses, ANR also attempts to undermine this requirement by interpreting other provisions in the federal regulatory scheme as qualifying or limiting the protection due to existing uses.  This construction contradicts the federal regulatory scheme and, as the Environmental Division properly set out in its findings and conclusions, cannot stand.  PC at 55–59.
[bookmark: _Toc535838879]ANR’s Construction of the VWQS Antidegradation Policy Is Not Entitled to Deference. 
ANR asserts that its interpretation of the antidegradation policy in the VWQS is entitled to substantial deference.  ANR Brief at 26–29.   This assertion lacks any analysis, however, of when and how courts defer to administrative agency decisions.  Such an analysis demonstrates that ANR’s interpretation of the antidegradation policy is not entitled to blanket deference. 
As set out in the Standard of Review above, an agency interpretation of its regulation that is inconsistent “with the purposes of the act under which the regulation is made” is not entitled to deference.  Huntington, 139 Vt. at 419.  
ANR’s interpretation of the VWQS antidegradation policy rests on the erroneous assumptions that the federal regulatory scheme from which it stems allows it to (1) prioritize sensitive designated uses at the expense of existing uses under 40 C.F.R. § 131.11 (a)(1); (2) remove existing uses under 40 C.F.R. § 131.10 (h)(1); and (3) eliminate or limit an existing use at the expense of a designated use under 40 C.F.R. § 131.12.  For the reasons set out above, ANR misconstrues all of these provisions.[footnoteRef:7]  To the extent that ANR’s interpretation of the VWQS conflicts with or contradicts these provisions based on this misconstruction, ANR’s interpretation is not entitled to any deference.   [7:  Again, and most importantly, these misconstructions are irrelevant regarding whitewater boating because there is nothing in the underlying facts supporting the idea that conditions necessary to support whitewater boating are at odds with conditions required to support other existing or designated uses. ] 

Agency interpretations derived from litigation positions or strategy are not entitled to deference.  Lewis, 965 F.2d at 1220.  ANR’s brief cites primarily to the trial testimony of Jeff Crocker, the streamflow protection coordinator at the Department of Environmental Conservation to support its position that the VWQS antidegradation policy allows or requires ANR to limit or eliminate an existing use in order to support a sensitive designated use.  ANR Brief at 27; Tr. (04-09-2018), at 81, 97, 99–100, 103.[footnoteRef:8]  The interpretation of a single agency staff member is not the product of any process, however, and therefore deserves no deference.  See PC 27–28 (Environmental Division decision referring to Mr. Crocker’s interpretations as “professional judgment” not entitled to deference).   [8:  Again, there is no factual basis to support the idea that there is a conflict between whitewater boating and other uses. ] 

Deferring to an Agency position expressed through an Agency witness at trial would also undermine the de novo review standard. 
Furthermore, no deference is due where an Agency interpretation conflicts with a prior or more considered Agency view.  See I.N.S., 480 U.S. at 446 n.30.  The testimony cited and interpretation set out in ANR’s brief contradicts ANR’s interpretation of the antidegradation policy that was developed through a more formal process as set out in the ANR Interim Anti-Degradation Implementation Procedure.  See 3 V.S.A. § 801(8) (defining “procedure” for purposes of the Vermont Administrative Procedure Act).  The Anti-Degradation Procedure, like the corresponding federal regulation, includes as one of its “main elements” the “Determination and protection of existing uses (“Tier 1”),” and requires for Tier 1: “The existing uses of waters, and the level of water quality necessary to protect those existing uses, shall be maintained and protected.”  Anti-Degradation Procedure I.A.3 and VIII.F(1), at 1, 17.  
ANR argues that the Anti-Degradation Procedure gives an existing use “independent protection” only where it requires a higher level of water quality than is necessary to protect designated uses.  ANR Brief at 27.  This implies that an existing use which does not require a higher level of water quality than a designated use does not have to be protected at all and may, in fact, be limited or eliminated.  Again, ANR cites trial testimony to support this argument, and that testimony conflicts with the plain language of the Anti-Degradation Procedure cited by ANR.  That provision reads: 
If an existing use is identified that requires more stringent water quality conditions than those set forth in the classification of the receiving water, any permit issued by the Secretary must ensure the maintenance of water quality necessary to protect that existing use. 
Anti-Degradation Procedure VIII.F(4), at 18.  Rather than justifying the elimination of existing uses, this provision simply reinforces the requirement that existing uses must be protected. 
To the extent that ANR asks the Court to read the VWQS to allow conditions required to support existing uses to be compromised at the expense of conditions required to support designated uses, that reading is not based on any reliable or consistent Agency interpretation, is therefore not entitled to deference, and should not be adopted by the Court. 
In the alternative, if the Court were to agree with ANR that the conditions supporting the use that requires the highest water quality must be protected, then the conditions required to support whitewater boating must be provided.  This is because whitewater boating requires a greater water quantity than other uses require.  Under the CWA, “water quantity is closely related to water quality” where certain uses rely on a given quantity of water.  PUD No. 1, 511 U.S. at 719.  In such cases, decreasing quantity equates to decreasing quality, and would violate the CWA.  Id.  Thus, even if the Court concludes that the WQC need only protect the use calling for the highest quality of water, in this case it would then have to protect the higher quantity of water necessary to support whitewater boating.  
[bookmark: _Toc535838880]CONCLUSION
As the evidence demonstrates and as the Environmental Division founds, ANR’s initial Water Quality Certification reflected a flawed and incorrect application of its own policies and findings.  By disregarding whitewater boating as an existing use, ANR’s process of developing a water quality certification and the eventual certification were fatally flawed.  The process and the document failed to take into account reasonable protections for the existing use of whitewater boating.  ANR did not undertake scientific studies and did not adopt a thoughtful process as required under the Clean Water Act and the Vermont Water Quality Standards to protect this existing use.  As required under both federal and state law, existing uses are entitled to the same protections as designated uses.  The Environmental Division correctly found that in the absence of such process, expertise, and policy, no deference to ANR was due.  
ANR now seeks to justify its initial decision under a series of post-hoc justifications, which it further seeks to wrap in the shroud of deference.  As noted, the law does not extend deference to litigation positions and post-hoc arguments.  In this case no deference is due to ANR’s current position.  As the trial court in this case found, the weight of evidence and legal precedent fall squarely on the side of protecting whitewater boating and no legal or factual basis exists to parse its use.  No benefit to the environment accrues from ending the seasonally appropriate timed releases, and the practice would simply be to champion one use at the expense of another.  The Environmental Division’s ruling in this matter is the one proposal that, consistent with the CWA and VWQS, allows all uses to co-exist with sacrifice from either and represents a fair and sustainable balance under the CWA within an artificial river/reservoir environment.
American Whitewater and Vermont Paddlers Club respectfully request that the Court affirm the Environmental Division’s decision in regard to whitewater boating activity and affirm the modified flow regime for the Green River, adopted by the Court, that protects water quality for all designated and existing uses including whitewater boating.  AW/VPC requests that the Court affirm the decision of the Environmental Division requiring that the WQC include provisions for three scheduled whitewater boating releases at optimal flows in order to support the continuation of existing whitewater boating uses on the Green River.
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